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CURRENT EVENTS. 





Tue Neicusor TO Wuom Dutyi1s DuE.— 
The article in our last issue under this head 
should have been credited to the Law Journal 
(London). 





AtLantic Reporter.—We have received 
the first number of the Atlantic Reporter is- 
sued by the West Publishing Company of St. 
Paul. It reports all the decisions of the high- 
est courts of Maine, New Hampshire, Ver- 
mont, Rhode Island, Connecticut, Pennsylva- 
nia, New Jersey, Delaware and Maryland. 
In style itresembles the Northwestern Re- 
porter. Several of the cases are usefully an- 
notated, the notes, however, generally citing 
only decisions in the other ‘‘reporters’’ pub- 
lished by the same publishers. The price is 
$5.00 a year; single numbers 25 cents; bound 
volumes, $3.50 each. 





A CHANGE OF Base.—Mr. Robert Desty, 
author of several well known legal treatises, 
and formerly editor of the Federal Reporter, 
has severed his connection with the West 
Publishing Co., of St. Paul, and has made a 
similar connection with the ‘‘Co-ops’’ (alias 
Cyclops) late of Newark, Wayne County, 
now of Rochester, New York. The position 
which has been made vacant by the change of 
base of Mr. Desty will be ably filled by Mr. 
James M. Kerr, formerly editor of the Amer- 
ican Law Journal. The ‘‘Co-ops’’ have at- 
tached Mr. Benjamin Vaughan Abbott to 
their editorial staff, and are starting out well. 
Meantime the Wests are forging ahead in a 
vigorous sort of way, and threaten to cover 
the whole country with their ‘‘reporters.’’ 
We have a warm side for both of these enter- 
prising houses, and also for the Goulds, and 
for all pushing men. 





“THe EnGinger Hoist with His Own 
Petar.’’—At this writing the trial of Mr. 
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Stead, editor of the Pall Mall Gazette, and 
Mrs. Jarrett, of the Salvation Army, for the 
abduction of the girl Eliza Armstrong, is tak- 
ing place at the Central Criminal Court of 
London, formerly called the Old Bailey. The 
court is presided over by Sir Charles Lopes, 
one of the judges of Her Majesty’s High 
Court of Justice. The prosecution is con- 
ducted by Sir Richard E. Webster, Attorney 
General under the present government. The 
indictment is for abduction only, which is a 
misdemeanor. The government abandoned 
the charge of felony, an act which the press 
dispatches say is generally condemned. The 
new statute amending criminal procedure 
does away with the barbarous rule which ex- 
cluded the accused from the witness box, and 
the defendants were expected to take the 
stand as witnesses, and to attempt sensation- 
al developments. But this has been repressed 
by the presiding judge, who has ruled that 
no motives, no matter how worthy their ob- 
ject, were sufficient to justify the taking of 
the girl without her parent’s consent, and 
that if such consent was obtained by fraud, it 
was no consent in the eye of the law. It will 
be remembered that the case claimed for the 
Crown is, that Mr. Stead, in connection with 
members of the Salvation Army, determined 
to make a revelation in the columns of the 
Pall Mall Gazette, of the social crimes of 
London, and hit upon the expedient of doing 
what the detectives call ‘‘putting up a job’’ 
by procuring the abduction from her parents, 
under a false pretense, and the ruining of a 
young girl named Eliza Armstrong, through 
the co-operation of a professional procuress 
and moral monster, in order to establish the 
fact that such things were done in London,— 
proceeding upon the casuistic idea that the 
end justifies the means. There is scarcely a 
doubt that they will be convicted, and no 
right thinking person will regret it if they 
suffer the full measure of the law. 





Tue SLaAvGHTER OF RarLway Brakeman.— 
The Toronto Globe and the Albany Weekly 
Times have articles in their editorial columns 
protesting against the slaughter of railway 
brakemen, through the indifference of rail- 
way companies to the safety of this humble 
class of employees. The cause of most of 
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this class of injuries consists in imperfect and 
ill-adjusted car couplings, and in allowing 
cars to be so loaded as to prevent the brake- 
man from seeing the buffers when he goes to 
couple the cars. The Times says: ‘‘Station 
agents and train men should be required to 
see to it ‘that the car heads are clear for the 
brakemen, as they are required to see to it 
that cars are not so loaded that they may in- 
jure othercars. The lives of these employees, 
whose work is the hardest and most danger- 
ous, and whose hours are the longest of all 
train men, should be protected by every 
means obtainable. They should not be left 
exposed to be thrown from the slippery roofs 
of cars in rounding curves, going under 
bridges or entering tunnels, nor should they 
be compelled to risk their lives, as no circus 
acrobat would think of doing, by going doz- 
ens of times a day between ponderous freight 
ears whose buffers are constructed upon 
every conceivable plan, seldom matching, 
and constantly threatening to crush the poor 
spark of humanity, hired at two dollars a day, 
into an unrecognizable mass of flesh and 
bones. Contrivances have been invented for 
the protection of brakemen upon cars, and 
for self-acting couplers; but none or few of 
them are used, because they cost money, and 
brakemen’s lives are cheap. A simple re- 
medy would be found, we think, in compel- 
ling the railroads to insure their employees 
against death and injury while in the dis- 
charge of their duties, under similar rules to 
those that apply to accident insurance. This 
would probably teach the corporations the 
value of human life, and result in its greater 
protection.”’ These sentences suggest the 
pressing inquiry whether the courts, in the 
rules they have laid down applicable to this 
class of injuries, have had the rights of the 
poor brakeman sufficiently on their minds. 
He has not been able to put anything into the 
pockets of the judges of the value of an an- 
nual railway pass, and for this reason, in 
their anxiety to conserve the rights of prop- 
erty, may have overlooked the rights of hu- 
manity, in holding that he takes the risk of 
injury from cars which have different kinds 
of coupling gear, from the negligence of 
‘*fellow servants’’ in loading the cars improp- 
erly, and from covered bridges so low as to 
take his head off when hurrying along on the 





top of a freight train at night. He is only a 
poor devil; he gets but two dollars a day; he 
has no free passes to distribute, and the 
company controls his vote. 








NOTES OF RECENT DECISIONS. 





ASSIGNMENT FOR CREDITORS. [FRAUDULENT 
PREFERENCE.] RESERVATION OF FEE OF 
DRAUGHTSMAN OF DeEED.—In Wolsheimer v. 
Revinus,' the Court of Appeals of Maryland 
hold that the reservation of a reasonable 
fee for the draughtsman of the deed for 
its preparation is such a preference in 
a deed of assignment for the benefit of 
creditors as is forbidden by the insol- 
vent act of 1884, and will render the deed 
void. [Bryan and Ritchie, JJ., dissented. 
Irving, J., in giving the opinion of the. court, 
says: ‘‘The language of that act is very 
general and covers every species of debt, 
and we see no escape from holding that the 
reservation made in this deed is within the 
prohibition of that act. The debtor, who 
was in failing circumstances, employed the 
draughtsman. No one else could, for there 
was no trustee to doit until the deed was 
made. It was his debt, or he could not 
charge his estate in the hands of a trustee 
with its payment, as he did do by the deed. 
He ought to have paid the draughtsman, and 
left no debt outstanding for the service ren- 
dered to be paid in full from his estate as a 
preference debt. The question turns en- 
tirely on the construction of the act of as- 
sembly,and, in determining what kind of debt 
is contemplated by and embraced in it, we 
find no occasion to cite authority in support 
of our view. If this deed had never been 
executed, there can be no question that the 
draughtsman would have had a proper claim 
against his employer, notwithstanding the 
deed had never been executed. Its execu- 
tion could not change the character of the 
claim, unless there had been a special con- 
tract to that effect. The fee for preparing 
the deed was beyond question a debt of the 
grantor, and though created in an attempt 
to provide for his creditors, we find no war- 
rant for excepting it from the operation of 


11 Atlantic Reporter, 128. 
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the act.’’ The dissenting opinion proceeds 
on the ground that the deed is a part of the 
necessary and legitimate machinery of dis- 
tributing the insolvent’s estate, and that the 
drafting of it is hence a part of the costs of 
administration. This argument seems un- 
answerable. In fact, there seems to be no 
sense whatever in the ruling of the majority. 


> 





Parent anp Cuitp [Evivence. ]|—Quan- 
TUM OF Proor To EstaBLisH Parot Contract 
BY FatHerR TO Devise Lanp To Son tn Pay- 
MENT FOR Suprort.—In Burgess v. Burgess,? 
the Supreme Court of Pennsylvania had oc- 
casion to consider the probative force of the 
evidence necessary to establish such a con- 
tract. Clark, J., in giving the opinion of the 
court, states the rule as follows: ‘The law is 
well settled that between parent and child 
there can be no recovery for services or 
maintenance, unless upon proof of an ex- 
press contract to pay therefor; and to estab- 
lish such a contract require€ the production 
of direct, clear, and positive evidence. This 
rule is especially applicable to the case of a 
son who has never left his father’s family to 
do business on his own account, but remains 
with him after majority as before. When, 
however, services are rendered by a son to 
his father, upon an alleged parol contract of 
the father to convey lands to the son, even a 
stronger degree of proof is required to es- 
tablish such a contract. The evidence must 
not only be direct, positive, express, and 
unambiguous, but the contracting parties 
must be brought face to face; the witnesses 
must have heard the bargain when it was 
made, or must have heard the parties repeat 
it in each other’s presence. A contract is 
not to be inferred from the declarations of 
one of the parties only; every presumption 
is against the claimant in such a case;* and 
the same measure of proof requisite to es. 
tablish a parol agreement between father and 
son to convey land in consideration of ser- 
vices rendered is required to establish a parol 
agreement of the father to compensate the 
service of his son by a devise of lands, the 
latter being in effect but an agreement to 


21 Atl. Repr. 167. 
3 Ackerman v. Fisher, 57 Pa. St. 457; Edwards v. 
Morgan, 100 Pa. St. 330; Miller’s Appeal, Id. 568; 





convey by will instead of deed. A contract 
to devise may in some instances be enforced 
by decree for specific execution,‘ or it may 
furnish ground for an action, in case of a 
breach, and the damages will be computed 
according to the same measure as if the ac- 
tion were for breach of a contract to convey. 
The same policy of the law which demands 
the application of the rule in the case of a 
parol contract to convey would seem to de- 
mand its application n the enforcement of a 
parol contract to devise. That the law has 
heretofore been so understood appears from 
the language of this court in Miller’s Appeal, 
supra, where Mr. Justice Trunkey, in defin- 
ing the decree of proof necessary to estab- 
lish a promise by a parent to pay for the ser- 
vice of his child, says: ‘The degree of proof 
to establish it cannot be the same in all cases ; 
nor is the contract for the payment of money 
for services or goods subject to the same 
rules respecting its proof as are applied to 


; oral contracts for the conveyance or devise 


of land by a father to his son,’ etc.’’ 





NEGLIGENCE. [Rattway Fences—KILLine 
Domestic Anmaxs.] ContrrsutorY NEGLI- 
GENCE OF OWNER IN ALLOWING ANIMALS TO 
ruN aT Larce.—In Burlington, &c., R. Co. 
v. Webb,> the question arose before the 
Supreme Court of Nebraska, whether, under 
a statute requiring railway companies to 
fence their tracks and making them ‘‘liable 
for any and all damages which shall be done 
by the agents, engines or trains of any such 
corporation * * * to any cattle, horses, 
sheep, or hogs thereon,’’ such a company 
ib so liable notwithstanding the contri- 
butory negligence of the owner of the animals 
in permitting them to run at large. The 
court hold (Cobb,,C. J., dissenting) that it 
is. Tothis case the learned editor of the 
Northwestern Reporter, Mr. Robertson 
Howard, has appended a valuable note, in 
which he has collected a large amount of case 
law from the various ‘‘reporters’’ issued by 
the West Publishing Company, from which it 
appears that, according to the course of re- 
cent decisions in the Northwestern and Paci- 


4 Brinker v. Brinker, 7 Pa. St. 53. 
524 N. W. Repr. 706. 
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fic States the contributory negligence of the 
owner of domestic animal in allowing them to 
run at large,® even in violation of statute 
law,’ and even though they were straying up- 
on land which did not belong to their owner, 
and were hence technically trespassing,® espec- 


ially where the land through which the road . 


ran belonged to the owner of the cattle, and 
they got upon the track through the failure 
of the company to fence, and not through 
any fault of the owner.’ Some previous 
authority is found, supporting the doctrine of 
these courts that the contributory negligence 
of the owner of the animals in allowing them 
to escape or torun at large will be no de- 
fense to the railway company in an action un- 
der such a statute.” But in States where 


6 Inman v. Chicago, &c., R. Co., 15 N. W. Repr. 286; 
Krebs v. Minneapolis, &c., R. Co., 21 N. W. Repm 1381; 
Smith v. Kansas City, &c., R. Co., 12 N. W. Repr. 619; 
Lee v. Minneapolis, &c., R. Co, 23 N. W. Repr. 299; 
Atchison, &c., R. Co. v. Shaft, 6 Pac. Repr. 908; Mis- 
souri, &c., R. Co. v. Bradshaw, 6-Pac. Repr. 917; 
Grand Rapids, &c., R. Co. v. Cameron, 8 N. W. Repr. 
99; McDonald v. Chicago, &c., R. Co., 17 N. W. Repr. 
210; Burlington, &c., R. Co. v. Franzen, 18 N. W. Repr. 
511. Compare Union Pacific R. Co. v. High, 14 N. W. 
Repr. 547; Union Pacific R. Co. v. Schwenck, 14 N. W. 
Repr. 376. 

7 Krebs v. Minneapolis, &c., R. Co., 21 N. W. Repr. 
181; Lee v. Minneapolis, &c., R. Co.,13 N. W. Repr. 
299; Atchison, &c., R. Co. v. Bradshaw,6 Pac. Repr. 
917; Missouri, &c., R. Co. v. Roods, 7 Pac. Repr. 213 
(compare Gooding v. Atchison, &., R. Co.,4 Pac. 
Repr. 136); Gillam v. Railroad Co., 3 N. W. Repr. 353; 
Watier v. Chicago, &., R. Co., 16 N. W. Repr. 537 
(compare O’Connor v. Chicago, &., R. Co.,6 N. W. 
Repr. 481); Chicago, &., R. Co. v. Sims, 24 N. W. 
Repr. 388. 

8 Railway Co. v. Howard, [Sup. Ct. Ohio, 1883,] 11 
Amer. & Eng. R. Cas. 488; Toledo, &., Ry. Co. v. 
Cary, 37 Ind. 172; Keliher v. Connecticut R. Co., 
107 Mass. 411; McCall v. Chamberlain, 13 Wis. 637; 
Dunkirk, &c., R. Co. v. Mead, 90 Pa. St. 454; see 
Prickett v. Atchison, T. & S. F. R. Co.,7 Pac. Rep. 611. 

9 Shepard v. Buffalo, &c., R. Co., 35 N. Y. 645; Mead 
v. Burlington, &¢c., R. Co. 52 Vt. 278; Wilder v. Maine 
Cent. R. Co., 65 Me. 332; Cincinnati, &c., Ry. Co. v. 
Hildreth, 77 Ind. 504: Rogers v. Newburyport R. Co., 
1 Allen, 16; Corry v. Great Western R. Co.,6 Q. B. 
Div. 237;*s. c.7 Q. B. Div. 322; MeCoy v. California 
Pac. R. Co., 40 Cal. 532; Veerhusen v. Chicago & N, 
W. Ry. Co., 11. N. W. Rep. 433; Hinman v. Chicago. 
&c., R. Co., 28 Iowa, 491; White v. Concord R. R., 30 
N. H. 188; Keech v. Baltimore & W. Ry. Co.,17 Md. 
82; Missouri Pac. R. Co. v. Roads, 7 Pac. Rep. 213. 
Compare Atchison, &c., R. Co. v. Riggs, 3 Pac. Repr. 
305; Van Horn v. Burlington, &c., R. Co., 12 N. W. 
Repr. 752. 

0 Jeffersonville, &c., R. Co. v. Ross, 37 Ind. 549; 
Corwin v. New York, &c., R. Co., 13 N. Y. 42 (followed 
in Munch vy. New York, &c., R. Co. 29 Barb. 647; 
Duffy v. New York, &c. R. Co., 2 Hilt. 496; McDowejl 
vy. New York, &c., R. Co., 37 Barb. 195). The con- 
trary was subsequently decided in Hance v. Cayuga, 
&c., R. Co., 26 N. Y. 428, which, howevar, seems not to 





the common law rule prevails, relieving 
the owners of fields from the obligation 
of fencing them, and requiring the owners 
of cattle to restrain them, the contrary 
rule obtains, under railway fence laws, 
that the contributory negligence of the own- 
er of domestic animals in failing to restrain 
them, will prevent a recovery from the rail- 
way company upon whose track they have 
been killed or injured." In Minnesota the 
contributory negligence of the owner is a de- 
fense ; but in determining the question what 
is evidence of contributory negligence such 
as will bar a recovery in such cases, the 
court seems to have been liberal towards the 
owner of the animals.’ In Wisconsin the 
contributory negligence of the farmer in per- 
mitting his cattle to run at large will defeat 
his action against the railway: company where 
its negligence consisted in failing to keep in 
repair a fence previously built; and it was 
held that an owner who, knowing that a storm 


_on Sunday had prostrated fences, on Monday 


evening turned ,his cattle upon uninclosed 
land, without inquiring whether the railroad 
fences abutting thereon were uninjured, was 
guilty of such contributory negligence that 
he could not recover for injuries received by 
his cattle on the railroad track, upon which 
they went through a gap in the fence caused 
by the falling of a tree thereon.” 





Contract. [INTERPRETATION.] CONTRACT 
TO Pay ‘‘as Soon as AsBie.’’—In Tebo v. 


have been regarded as authority by the Supreme Courts 
of that State, they continuing, for what reason the 
writer does not know, to follow the Corwin case. 
Sheaf v. Utica, &., R. Co.,2 N. Y. Supreme (Thomp. 
& Cook) 388; Fanning v. Long Island R. Co., Id. 585; 
Rhodes v. Utica, &c., R. Co., 5 Hun, 344. So in Michi- 
gan Flint, &c., R. Co. vy. Lull, 28 Mich. 510. 

 Trow v. Vermont, &c., R. Co., 24 Vt. 488; Eames 
v. Salem, &c., R. Co., 98 Mass.560; McDonnell v. Pitts- 
field, &c., R. Co., 115 Mass. 564; Chapin v. Sullivan 
R. Co., 39 N. H. 564; Towns v. Cheshire R. Co., 21 N. 
H. 364; Woolson v. Northern R. Co., 19 N. H. 267; 
Mayberry v. Concord Railroad, 47 N. H. 391; Giles v. 
Boston, &c., R. Co., 55 N. H. 552; Wilder v.’ Maine, 
&c., K. Co., 65 Me. 533. 

12 Johnson v. Chicago, &c., R. Co.,17 N. W. Repr. 
210. 

13 Brentner v. Chicago, &., R. Co., 28 N. W. Repr. 
245. 

144 Lawrence vy. Milwaukee, &c., R. Co. 42 Wis. 322; 
Jones v. Sheboygen, &c., R. Co., Id. 306. 

15 Carey v. Chicago, M. & St. P. Ry. Co., 20 N. W. 
Rep. 648. Compare Quackenbush vy. Wisconsin & M. 
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Robinson," the Court of Appeals of New 
York had occasion to consider the meaning 
of a contract to pay a debt ‘‘as soon as able.”’ 
The promise of the debtor in the particular 
case was contained in a letter dated Oct. 19, 
1872, and was to pay the debt ‘‘the mo- 
ment. he was able.’’ The court say: ‘‘The 
causeof action on this promise accrued 
as soon as the defendant had the pecu- 
niary ability to pay his debt. Proof that 
the defendant at a particular time subse- 
quent to October 19, 1872, had _ proper- 
ty equal to or greater than the amount of the 
plaintiff's debt would not conclusively show 
that he was able to pay the debt within the 
meaning of the promise, so ‘as to give a right 
of action. This fact might be consistent 
with utter insolvency on the part of the de- 
fendant, or the property might be of such a 
character that to deprive him of it would 
take away his means of livelihood as effectu- 
ally as depriving a mechanic of his tools 
would deprive him of means of support. The 
meaning of a promise to pay when able is to 
be reasonably interpreted. On the one hand, 
it does not imply ability to pay without em- 
barrassment, or even without crippling the 
debtor’s resources or business; while, on the 
other hand, ability to pay cannot be fairly im- 
plied while the debtor, although he may be in 
possession of property sufficient to pay the 
particular debt, is plainly insolvent, or when 
payment, if enforced, would strip him of his 
means of support. The creditor or a prom- 
isee of this kind reposes very much on the 
good faith of the promisor. He generally 
relies upon the debtor’s making known any 
change in his pecuniary circumstances which 
enables him to pay the debt, although there is 
no duty of voluntary disclosure. It is not con- 
templated by the parties that the debtor will 
pay the debt out of earnings necessary for 
the support of himself or his family, or that 
he will pay the particular debt to the preju- 
dice of other creditors whose debts are abso- 
lute and unconditional.’’ 


R. Co., 22 N. W. Repr. 519; Curry v. Chicago, &c., R. 
Co., 43 Wis. 665; Sikav. Chicago, &c., R. Co., 42 Wis. 
$22. 

16 2N. E. Repr. 383. 








PREMATURE ACTION. 





It is one of the settled principles of law, 
that no man can be mulcted in damages for 
the failure to perform a contract or fulfil a 
duty before the time for performance has 
arrived.! Until there is a breach, no action 
can be maintained ; and usually there can be 
no breach until the time set for performance 
has passed. To this general rule, however, 
there are some exceptions. One of these ex- 
ceptions is where a refusal to be bound by 
the terms of the contract is made, or the con- 
tract is repudiated in whole or in part; an- 
other, where the promisor or promisee, or the 
person who must perform, has voluntarily 
put it beyond his power to comply with his 
promise, or to accept from the promissee, or 
to perform the duty imposed upon him. 

First.—Of this first exception it was said 
by a recent English judge: ‘‘The promisee 
has an inchoate right to the performance of 
the bargain, which becomes complete when 
the time for performance has arrived. In the 
meantime he has a right to have the contract 
kept open asa subsisting and effective con- 
tract. Its unimpaired and unimpeached effi- 
cacy may be essential to his interests. His 
rights acquired under it may be dealt with by 
him in various] ways for his benefit and ad- 
vantage. 

The contract being thus broken by the pro- 
misor and treated or broken by the promisee, 
performance at the appointed time becomes 
excluded, and the breach by reason of the 
future non-performance becomes virtually 
involved in the action as one of the conse- 
quences of the repudiation of the contract; 
and the eventual non-performance may, 
therefore, by anticipation, be treated as a 
cause of action, and damages be assessed and 
recovered in respect it, though the time 
for performance may yet be remote.’’? That 


1Com. Dig. Abatement, G. 6, Action E; 3 Inst 
bl. 56; Fortese. 334; Washington, etc., Steam Packet 
Co. v. Sickles 10 How. 419. The Supreme Court of 
Indiana has recently (May 16. 1884) decided that a deb- 
tor may confess a judgment upon notes not due; and 
that fact alone, while it may be a suspicious circum- 
stance, is not sufficient to sustain the allegation of 
fraud. 3 Ind. L. Mag. 98. 

2 Cockburn, C. J., in Frost v. Knight, L. R.7 Ex. 
111; s.c.5 Alb. L. J., 235; 20 W.R. 471; 1 Moak. 
Rep. 218: overruling decision in same casein L. R.5 
Ex. 322; s. c.3 Alb. L. J. 133 (1872); 339 L. J. Rep. 
227; 19 W. R. 77. 
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was a case where the defendant had refused 
to be bound by his contract for a future 
marriage with the plaintiff, before the day 
set for the celebration of the nuptial vows; 
and it was held that the refusal was such a 
breach of the contract that suit could be 
maintained before the day so set, and full 
damages recovered. 

The principles announced in the language 
quoted has been recognized in other courts, 
either in cases involving them, or in dicta of 
the judges.* Thus where the plaintiff employ- 
ed one to go as a courier for him from June 
ist, and May 22nd., previous notice of a re- 
nunciation having been given by the employe, 
it was held that an action brought for a breach 
of the engagement previous to June Ist was 
_ was properly brought.' 

A few cases occupy a middle ground. 
Thus in an Iowa case it was held that ‘‘if 
before the time of performing the contract 
arrives the promisor expressly renounces the 
contract, the promisee may treat this asa 
breach of said contract, and may at once 
maintain an action in respect thereof.’’> In 
a subsequent case this language is ex- 
plained by saying that such renunciation, 
prior to the time of performance, is not a 
technical breach, but that the party may so 
treat it and bring his action at once for the 
injury.® 

On the opposite hand are cases which deny 
the doctrince of the English case. Those 
cases, and those following them, reason from 
conditions of forfeiture or defeasance to exe- 
cutory contracts, and which strictly fall in 
our second class. The language of Chief 
Justice Cockburn used in Frost v. Knight is 
applicable to any executory contract in writ- 


3 Heard v. Bowers, 23 Pick. 455,°460 (dicta); Bow- 
dell v. Parsons, 10 East 359 (dicta); Planche v. Col- 
burn, 8 Bing 14; Elderton v. Emmens, 4 C. B. 479; s. 
c. 61d. 160; 4H. L. Cas. 624, 648; Ripley v. McClure, 
13 C. B. (N. 8.)825; Dugan v. Anderson, 36 Md. 567; 
8s. Cc. 11 Am. Rep. 509; Clossman y. Lacoste, 28 Eng. 
L. & Eq. 140; Burtis v. Thompson, 42 N. Y. 246; s. c. 
1 Am. Rep. 516; Danube & Black Sea Co. v. Xenos, 13 
C. B. (N. S.) 825 (dicta); Holloway v. Griffith, 32 
Iowa 409; s. c. 7 Am. Rep. 208. 

4Hochster v. De la Tour, 2 E. & B. 678 (1858); 
recognized in Avery v. Bowden, 5 E. & B. 714; 8. c. 6 
Id. 952; Wilkinson v. Verity, L. R.6 C. P. 206; and 
Frost v. Knight, supra. 

5 Crabtree v. Menersmith, 19 Iowa 179; see Frost v. 
Knight, supra. 

6 Holloway v. Griflith, 32 Iowa 409; s. c. 7 Am, Rep. 
208. “The rule is founded upon correct principles of 
justice.” 





ing. Itis very broad, so far as a refusal, 
publicly announced, to be bound by a pro- 
missory note or acceptance payable in the 
future may effect the character of such paper, 
in principle, no doubt the promisee or holder 
may suffer a damage by such refusal; for it 
would tend to destroy the commercial value 
of the paper. But an action for damages in 
such an instance would be for special 
damages, and not the face of the note or 
acceptance. 

A refusal to be bound by such a contract, 
or to perform it, in the future cannot in any 
way damage the plaintiff to the full extent of 
the contract. The defendant is not bound 
to perform until the time of performance, as 
agreed upon, has arrived. Previous to that 
time he cannot call upon the defendant for a 
fulfillment of his engagement, and the latter 
is under no obligation to the former. By 
such refusal he has invaded no right of the 
plaintiff. There is no ground to base a re- 
covery upon, for noinjury has been suffered ; 
and an actual injury and not an anticipated 
one is the ground of a legal recovery. Until 
by a repudiation of the contract which pro- 
duces the effect of non-performance, or pre- 
vents him from entering upon or completing 
performance on his part, at the time and in 
the manner in which he is entitled to perform 
it or to have it performed, the plaintiff’s 
rights are not invaded.’ Daniels v. Newton 
was an action brought on an agreement to 
convey certain real estate within a given time, 
and before the time had arrived the defen- 
dant refused to be bound by the agreement. 
The court ruled that an action could not be 
maintained on the agreement and refusal, 
previous to the time named therein for its 
execution. Ifthe debtor convey all his pro- 
perty to defraud his creditor, this does not 
entitle the latter to bring a suit upon the in- 
debtedness before it is due in order to set 
aside such illegal conveyance ;* and even 
though it is alleged and proven that there 
was a conspiracy to defraud the party com- 
plaining.® 

Second.—The second class embrace those 
cases where the person whose duty it is to 


7 Daniels v. Newton, 114 Mass. 530; s. c. 19 Am. Rep. 


8 Evans v. Thornburg, 77 Ind. 106; Collins v. Nelson 
81 Ind. 75. 
% Adler v. Fenton, 24 How. 407. 
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perform has, by his own action, put it be- 
yond his power to complete a performance. 
Such is the case where the defendant has 
promised to marry the plaintiff by a time cer- 
tain, and before that time marries another. 
In such an instance the plaintiff has an im- 
mediate right of action.” Another instance is 
where the defendant has agreed to convey an 
estate at a future time, and before the time 
named conveys it to another." 

Instances. — Days of Grace. — By law 
all negotiable paper is entitled to three 
days of grace. Consequently where an 
action was brought upon such paver on the 
last day of grace, it was decided that the 
action was prematurely brought, and could 
not be maintained.!” These decisions are put 
upon the ground that the promisor or acceptor 
may pay after demand and refusal, and he 
has the whole day to make the payment if he 
take the trouble to seek the holder. This has 
been said to be an ‘‘anomalous reason,’’ and 
another reason assigned: ‘‘a better one would 
be, that as there are no fractions of a day but 
such as are made by statute, or the custom 
of merchants, the impetration of a writ is an 
act which covers the whole day.’’’ The 
same is true when there is no days of grace, 
and an action is commenced on the last day 
of maturity, even after demand." 

On the other hand there are a large number 
of cases in which it is held that suit may be 
brought immediately after demand and re- 
fusal, though it be on the last day of grace ;¥ 


10 Lovelock v. Franklyn, 8 Q. B. 371 (dicta); Short 
vy. Stone, 8 Q. B. 358 (dicta). 

ll Heard v. Bowers, 23 Pick 455; Ford v. Filey, 6 B. 
& C. 325; Lovelack v. Franklyn, 8 Q.B. 371; Co. Litt. 
2216; 5 Vin. Abr. 224, condition B.; 1 Rol. Abr. 248. 

12 Benson vy. Adams, 69 Ind. 353; s. c. 35 Am. R. 
220; Collins v. Montenry, 3 Ill. App. 182; McFarland 
v. Pico, 8 Cal. 626; Wileombe v. Dodge, 3 Cal. 260; 
Osburn v. Moncure, 3 Wend. 170; Coleman vy. Carpen- 
ter, 9 Barr. (Pa.), 179; Bell v. Sackett, 38 Cal. 407; 
Davis v. Eppinger, 18 Cal, 378; Smith v. Ayesworth, 
40 Barb. 104; Walter v. Kirk, 14 Ill. 55; Richardson v. 
Ford, 14 Ill. 332; Oothout v. Ballard, 41 Barb. 33; 
Etheridge v. Ladd, 44 Barb. 69; Costrique v. Bernabo, 
6 Q. B. 498; Hogan vy. Cayler, 8 Cow. 203; Wiggle v. 
Thomason, 11 8. & M. 452; Beavan v. Eldridge, 2 Miler 
353; Watkins v. Willis, 58 Tex. 521; Continental Bank 
v. Townsend, 87 N. Y. 8. 

13 Coleman vy. Carpenter, 9 Barr. (Pa.) 179. Buta 
day is usually divisible when necessary to preventa 
failure of justice. 

14 Davis v. Eppinger, 18 Cal. 381; see Moore v. 
Holloman, 25 Tex. Sup. 81. 

15 Shed v. Brett, 1 Pick. 401; s.c. 11 Am. Dec. 209; 
Stanton v. Blossom, 14 Mass. 116; s.c. 7 Am. Dec. 198: 





but not against the indorser before service of 
notice, if the latter and indorsee live in the 
same town. No daysof grace are allowable 
on mere instalments of interest; but in 
case of an insurance premium note, when 
negotiable, grace is allowed.’* Where no}de- 
mand was made, and the officer served the 
writ on the last day of grace at 6 p. m. and 
made return at 6:15 p. m., it was held that 
the action was begun prematurely.” It would 
have been otherwise in that State if a demand 
had been previously made. If demand is 
made at an unusually early hour of the 
day, arefusal to then pay will not authorize 
the bringing of the suit. In the case cited 
below the demand was made at eight in the 
morning.” In case an action is brought on 
a note before its maturity, the court may in- 
struct the jury to find for the defendant.” 
Against an Indorser.—In case of non-pay- 
ment of a note, or non-acceptance of a bill, 
the indorser is entitled to notice of it as a 
matter of right. Whether or not suit may be 
brought before time for the notice to reach 
the person to whom it has been directed, or 
wait until time enough for that purpose has 
elapsed, has been differently decided. Bya 
number of courts it has been held that suit 
cannot be brought until a reasonable time for 
the notice to reach its destination has 
elapsed ;” other courts fiold that the right of 
action against the endorser is complete as 


City Bank v. Cutter, 3 Pick. 414; Whitwell v. Brig- 
ham, 19 Pick. 117; Stapler v. Franklin Bank, 1 Met. 
43; Gilbert v. Dennis, 3 Met. 495; Flint v. Rogers 3 
Shep. (Me.) 67; Dennie v. Walker, 7 N. H. 201; 
Wilson v. Williman, 1 Nott, & MeC. 440; McKenzie v. 
Durant, 9 Rich. (S. C.) 61; Ammidon vy. Woodman, 31 
Me. 580; Coleman v. Ewing, 4 Humph. 241; Veazie 
Bank v. Winn, 40 Me. 62; Crenshaw v. M’Kierman, 
Minor, 295. 

16 New England Bank vy. Lewis, 2 Pick. 125. See 
same case on other points, 8 Pick. 113. Nor against 
the makers before demand made. Estes y. Tower, 102 
Mass. 65, s. Cc. 3 Am. Rep. 439. 

17 Macloon vy. Smith, 49 Wis* 200. 

18 Jarman y. St. Louis Mut. Life Ins. Co., 1 Flip. C. 
C. 548. 

19Estes v. Tower, 102 Mass. 65; s. Cc. 3 Am. Rep. 439, 
distinguishing Cutler v. Kimball, 5 Met. 94; Pierce v 
Cate, 12 Cush. 190. 

2 Lunt v. Adams, 5 Shep. 230. 

21 Seaton v. Hinneman, 50 Iowa, 395. 

22 Whereby it is meant until the endorser has had 
time to receive the notice by due course of mail. Smith 
vy. Bank of Washington, 5 S. & R. 318; Wiggle v. 
Thomasson, 11'S.°& M. 452; Love v. Nelson, 1 M. & Y. 
(Tenn.) 237. 
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soon as the notice is put in due course of 
transmission.” 

Non-acceptance of Bill.—If the drawee fails 
or refuses to accept a bill, an action accrues 
against the drawer in favor of the endorser 
as soon as-notice is put in train of transmis- 
sion, or as soon as a reasonable time for it to 
reach its destination has elapsed; and the 
holder is not bound to present it for payment 
at maturity, nor if he does, is his right of 
action on the non-acceptance affected there- 
by.” 

Marriage Contracts.—It has already been 
stated that one who contracts to marry ata 
future day, and, before that day arrives, re- 
fuses to perform the contract at any time, is 
instantly liable to an action for breach of 
promise to marry.” If it is not considered a 
breach of the contract, then the plaintiff re- 
mains bound, although the defendant has de- 
clared he would not be bound. Unlikea 
refusal to be bound by a contract, perform- 
ance of which is to be made in the future, in 
a breach of promise case the plaintiff suffers 
an immediate injury. In the former the 
plaintiff is not usually damnified. In the 
latter the defendant has caused the plaintiff 
all the distress of wounded feelings that a 
breach by him at the day would inflict, which 
is an essential consideration in estimating 
damages. 
can consistently enter into a similar engage- 
ment with another person. Each has an im- 
plied right to have the relation to the other 
continued until the contract is finally accom- 
plished by marriage. More especially to the 
woman it is all-important that the  re- 
lation shall not be put to an end. Its ter- 
mination, if publicly known, must necessarily 
operate to her serious disadvantage. During 
its continuance others will naturally be de- 


23 Shed v. Brett, 1 Pick. 401; s.c. 11 Am. Dee. 209; 
see Greeley v. Thurston, 4 Green]. 479; 8. c. 16 Am. Dec. 
285; Dennie v. Walker, 7 N. H. 201; Manchester Bank v. 
Fellows, 28 N. H. 302; Dickins v. Beal, 10 Pet. 572; 
New England Bank v. Lewis, 2 Pick. 125. The rendi- 
tion of ajudgment for the defendant for the reason 
that no notice was given him, does not bara second 
action ‘on the same demand commenced after notice 
given. New England Bank v. Lewis, 8 Pick. 113. 

% Lenox v. Cook, 8 Mass. 460; Ballingalls v. Gloster, 
3 East 481; Robinson v. Ames, 20 Johns. 146. 

% Holloway v. Griffith, 32 Iowa 409; s.c 7 Am. Rep. 
208. Marrying another, as we have seen, incapacitates 
the defendant to perform his contract with the plain- 
tiff, and renders him liable at once. Short v. Stone, 
8 Q. B. 358. 


During the engagement neither- 





terred from approaching her with matrimonial 
intentions; nor could she consistently admit 
of them. The breaking off of the engage- 
ment is very apt to cast a slur upon one who 
has thus been treated. For these reasons it 
is deemed that the plaintiff has suffered such 
an immediate damage that she can maintain a 
suit as soon as the defendant has declined to 
be bound by his contract; and to this general 
statement there are no exceptions, or cases 
holding otherwise, except the first decision in 
Frost v. K: ight.” 

Contracts.—It is only in case of negotiable 
paper that suit may (in some States) be 
brought aiter demand on the last day of 
grace. In all other cases of contracts the 
debtor cannot be subjected to an action until 
after the whole of the day of payment or per- 
formance has passed,” except in those in- 
stances where a repudiation of the contract 
has been made, or previously stated. Thus 
where the plaintiff entered into the defen- 
dant’s employ, agreeing to serve as a clerk 
until a certain time, and then become a part- 
ner; and before that time arrived, the defend- 
ant discharged the plaintiff and refused to re- 
ceive him as a partner, it was held that the 
plaintiff could maintain his action at once for 
a breach of the contract, and the objection 
that the contract was not an entire one, but 
separable, was overruled.* Likewise, where 
A. made a contract with B., by the terms of 
which B. was to cultivate A.’s farm on shares 
for one year from a certain date, and, before 
the end of the year, A. ordered B. off the 
premises,’ and refused to allow him to go 
on under the contract, and let the land to 
a third person by a written lease for a year, 
it was decided that B, was entitled to main- 
tain an action at once against A., and to re- 
cover as damage the value of the contract.” 

Agreements to Support.—Where an agree- 
ment to support another for life, or for a cer- 
tain specified time, is made, and is entirely 
broken by the person agreeing, to furnish the 


2% Burtis v. Thompson, 42 N. Y. 246; s. c. 1 Am. 
Rep. 516; Frost v. Knight, supra. : 

27 Greeley v. Thurston, 4 Greenl. 479; s.c. 16 Am. 
Dec. 285; Webb v. Fairmoner, 3 Mees. & W. 4738; 
Coleman v. Ewing, 4 Humph. 241. 

28 Dugan v. Anderson, 36 Md. 567; s. c. 11 Am. Rep. 
509; Citing Masterton v. Mayor, etc., of Brooklyn, 7 
Hill 61 as to indivisibility of contract. 

2% Jewett v. Brooks, 134 Mass. 505; see Amos v. Oak- 
ley, 131 Mass. 413. 
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support, the person for whose benefit it was 
made may bring an action at once and re- 
cever damages for the whole value of the con- 
tract.” 

Lost Bond.—The case of Sohier vy. Lamb, 
furnishes an illustration of a suit in equity to 
procure the release of a certain sum of money 
given to certain persons to protect them 
against a liability on a lost bond. The bond 
was lost on or about October 13, 1866. Be- 
fore it was lost, it had been duly executed 
and prepared ready to be issued, but, it was 
claimed, had not been issued. It was for the 
sum of $5,000, payable in five years from 
July 16, 1866, with interest at the rate of six 
per cent., payable semi-annually, according 
to the tenor of interest coupons attached. 
The bond was payable to bearer, and conse- 
quently negotiable by delivery. 

In 1870 all the bonds actually issued were 
paid, and the property originally conveyed to 
trustees as security for the payment of the 
bonds was by them conveyed back to the cor- 
poration which the plaintiff or receiver rep- 
resented. To obtain this reconveyance from 
the trustee, the receiver was compelled to 
place in their hands $6,500, to be held as se- 
curity for the payment of the lost bond and 
its coupons. The bill was filed January 4, 
1879. No one had appeared as holder of the 
lost bond, or of any of its coupons, and no 
one who was a party tothe suit had any 
knowledge or information that the bond or 
any of its coupons was in existence. All the 
facts were known to the receiver at the time 
he placed the money in the hands of the trus- 
tees. Nine years had elapsed at the time the 
bill was filed from the time of the deposit of 
the money with the trustees, and meanwhile 
the principal of the bond had become due; 
but in no other respect had the legal status 
changed. No offer was made by the receiver 
to give an indemnity bond to the trustees. 
The court held that the suit was prematurely 
brought, and that the receiver was not enti- 
tled to the money. The court thought that 
the receiver, without offering security to the 
trustees, was not entitled to the money until 
the statute of limitation of actions on con- 
tracts, such as the lost bond was, had com- 
pletely run. 


3 Amos v. Oakley, 131 Mass. 417; Lyman v. Lyman, 
133 Mass. 414. 
31 134 Mass. 275. 





Attorney-Fee Note.—According to the gen- 
eral rule, that a suit cannot be maintained 
before a demand is due, it was held in Illinois 
that a suiton a note containing an agree- 
ment, if the ‘‘note is not paid without suit,’’ 
to pay ten dollars in addition for attorney 
fees, could not include the attorney fee; for 
the terms of the note was to pay such fee 
only in case of suit brought upon the note, 
and it was therefore not due until after the 
writ issued, and consequently could not be 
included in assessment of damages. A sep- 
arate suit was held necessary in order to re- 
cover the fee.” The clause containing the 
agreement to pay the ten dollar attorney fee 
differed from the usual clause to that effect. 
In such a case it is usually agreed to pay the 
fee if the note is not paid when due,” or if 
suit is instituted upon it;* and perhaps on 
this ground the Illinois case is distinguishable 
from the other cases cited. 

Fraudulently Obtaining Possession of Note 
by Payor.—If the payor by force or fraud 
obtain possession of the note and refuse to 
return it, this does not entitle the payee to 
bring suit upon it before the note is due by 
its ternis, such an action must necessarily 
fail.® 

Condition Precedent.—If there is a condi- 
tion precedent to happen or to be performed 
by the complaining party prior to the attach- 
ing of a liability, such condition must happen 
or be performed before suit can be brought. 
Thus where a contract stipulates that arbitra- 
tion is to be a condition precedent to a suit 
on the contract, a suit cannot be maintained, 
unless the plaintiff shows that he has made 
all reasonable effort to comply with the con- 
dition.” Soon a contract for building, not 
performed so as to justify a recovery thereon, 
there can be no recovery for work and mate- 
rials unless the owner has first accepted the 
building.*” In case, however, of a repudia- 


82 Nickerson v. Babcock, 29 Ill. 497; see Nickerson v. 
Sheldon, 33 Ill. 372. 

83 Woods vy. North, 16 Alb. L. J. 116; Stoneman y. 
Pyle, 35 Ind. 103; s.c. 9 Am. Rep. 6387; Hubbard v. 
Harrison, 38 Ind. 323; Sperry v. Harr, 32 Iowa 184. 

*& Johnson v. Crossland, 34 Ind. 334; Seaton v. Sco- 
ville, 18 Kun. 433; s. c. 16 Alb. L. J. 148; Gaar v, 
Louisville Banking Co., 11 Bush 180; s. c. 21 Am. Rep. 
%5 Tisley v. Jewett, 2 Met. 168; 
21 Pick. 241. 

% Perkins v. United States Electric Light Co. 16 Fed. 
Rep. 513. 

87 Bozarth vy. Dudley, 15 Vrs. (N. J.) 304; s.c. 48 


see Swift v. Crocker, 
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tion of the contract, the defendant cannot in- 
sist upon a performance of the condition pre- 
cedent. Thus where D procured a convey- 
ance of land to himself, promising that upon 
re-sale he would divide the profits thereof 
with A; a re-sale having been made partly for 
cash and partly for notes, and before the ma- 
turity of the notes, A demanded his share of 
the profits of the transaction, which D re- 
fused to pay, denying the agreement, where- 
upon A brought suit, it was held that D could 
not, for the first time, then set up the defense 
that the demand and suit were premature.* 

Collateral Security.—It is a universal prop- 
osition that remedies upon the primary debt 
and upon the collateral security may be pros- 
ecuted at the same time, even to judgment 
and execution, though but one satisfaction 
can be obtained. Suit may first be brought 
upon the collateral security and judgment 
rendered thereon, and afterwards suit brought 
and judgment rendered on the principal, even 
though one of the defendants in the first judg- 


’ Am. Rep. 373; Dermott v. Jones, 2 Wall. 1; see School 
Trustees v. Bennett, 3 Dutch. 513; Haslack v. Mayers, 
2 Dutch. 284. Uponthis point there is much confu- 
sion in the cases. Thus the English cases hold that 
when the contract remains open and unperformed 
though in slight particulars, no recovery can be had 
either upon it or upon an implied contract. Ellisjv. 
Hamlin, 3 Taunt. 53: Munro v. Butt, 8 El. & Bl. 738; 
and this rule has been adopted in New York, Smith vy. 
Brady, 17 N. Y. 173. But mere technical, inadvertent 
or unimportant deviations from the terms of the con- 
tract will not alone defeat a recovery. If there has 
been a substantial compliance with the contract, re- 
covery may be had thereon, a proper allowance or re- 
duction from the contract price being made for 
deficiencies. Glacins v. Black, 50 N. Y., 145; s. c. 10 
Am. Rep. 449; Cutler v. Close, 5 C. & P. 387; Dallman 
v. King, 4 Bing, N. C. 105: Stadhard |v. Lee, 3B. & S. 
364; see 2 Add. Cont. §§ 864, 865. Where recovery is 
allowed, in such an instance, upon a quantum meruit 
one class of cases adopts the view that the recovery 
should be had in such cases whenever the work and 
materials are of any value to the owner of the lands to 
which they have been affixed, and that the measure of 
damages is the contract price, deducting therefrom so 
much as the structure is worth less on account of varia- 
tions from the contract price. Hayward v. Leonard, 
7 Pick. 180; s. c. 19 Am. Dec. 268; Smith v. First Con- 
gregational Church,8 Pick. 178; Snow v. Ware, 13 
Met. 42; Atkins v. Barnstable, 97 Mass. 428; Fitzgerald 
v. Allen, 128 Mass. 232. Another class of cases hold, 
that while a contractor guilty of fraud or having wil- 
fully abandoned the work unfinished, cannot recover 
inany form of action, he may recover in assumpsit 
when he has in good faith done the work which though 
not done according to the contract, has been accepted 
by the owner (Dermott v. Jones, 2 Wall 1), as stated 
in the text. 

% Benjamin vy. Zell, 100 Pa. St. 33; Parker v. Siple, 
76 Ind. 345. 





ment is the sole defendant upon the original 
claim.” 

Guarantor.—As soon as his principal’s debt 
is due a surety ordinarily may be sued. In 
other words, the surety’s debt is his princi- 
pal’s debt, and whenever his principal may 
be sued so may he.“ Not so a guarantor. 
His liability stands on a very different foot- 
ing. His obligation is to pay only in case the 
principal cannot be made to pay by the use 
of due diligence. There are a class of cases 
which hold that before the guarantor can be 
sued, suit must first be brought against the 
principal, judgment and execution obtained, 
and a return of nulla bona made by the exec- 
utive officer.“ On the other hand are many 
cases, a decided majority, which hold that 
suit against the principal is unnecessary where 
it would prove unavailing, or where he is to- 
tally insolvent, and the result would be fruit- 
less.# 

Contracts of Servants.—Where the master 
wrongfully terminates his contract with his 
servant, before it has expired, he is immedi- 
ately liable, at least in nominal damages.* 
When discharged he may at once bring an 
action to recover for past services rendered, 


588 The Corn Exchange Ins. Co. v. Babcock, 57 Barb. 
231; s.c.,8 Abb. Pr. (N.S.) 256; Davis v. Anable, 2 
Hill, 339; Butler v. Miller, 1 N. Y. 496; Hawks v. 
Hinchcliff, 17 Barb. 492, 504. For a case where collat - 
eral security for future advances did not prevent suit 
as soon as money was advanced, although the security 
was not due until,in the future, see Wolff v. McGav- 
ock, 29 Wis. 290. 

4# Hoey vy. Jarman, 39 N. J. L. 523; Geddis v. Hawk, 
1 Watts (Pa.), 280; Garey v. Hignutt, 32 Md. 552; 
Abercrombie v. Knox, 2 Ala. 728; Ranelaugh v. Hayes, 
1 Vernon, 189; Redfield v. Haight, 27 Conn. 31; Wilson 
v. Campbell, 1 Scam. 493; Penny v.Crane Bros. Manf. 
Co., 80 Ill. 244. No demand is necessary. Carr y. 
Card, 34 Mo. 513; Mitchell v. Williamson, 6 Md. 210. 

41 Craig v. Parkis, 40 N. Y. 181: Maine v. Haight, 14 
Barb. 76; Cumpston v. McNair, 1 Wend. 457; French 
v. Marsh, 29 Wis. 649; Shepherd v. Phears, 35 Tex. 
763; Burt v. Horner, 5 Barb. 501; Cady v. Sheldon, 38 
Barb. 103; Newell v. Fowler, 23 Barb. 628; Bosman v. 
Akeley, 30 Mich. 710; s. c., 383 Am. Rep. 447; Dwight 
v. Williams, 4 McLean, 581. See Peck vy. Frink, 10 
Iowa, 197; Ely v. Bibb, 4J. J. Marsh, 72. 

#2 Brackett v. Rich, 27 Minn. 485; s. c., 23 Am. Rep. 
703; Stone v. Rockefellow, 29 Ohio St. 625; Wheeler v. 
Lewis, 11 Vt. 265; Sylvester, 18 Vt. 32; Bull v. Bliss, 30 
Vt. 127; Dana v. Conant, Id. 246; Perkins y. Collin, 11 
Conn. 2138; Ranson vy. Sherwood, 26 Conn. 487; Gilli- 
ghan v. Boardman, 29 Me. 79; M’Doal v. Yeomans, 8 
Watts, 361; McClurg vy. Fryer, 15 Pa. St. 298; Marsh v. 
Day, 18 Pick. 821; Sanford v. Allen, 1 Cush. 473; Cam- 
den v. Doremus, 3 How. 515. 

#8 Ricks v. Yates, 5 Ind. 115; Goodman v. Pocock, 69 
E. C. L. R. 574; Howard vy. Daly, 61 N. Y. 285; 8. C., 
19 Am. Rep. 285. 
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and for sums of money that have become 
due.“ Whether or not he can bring the ac- 
tion on the contract and treat it as unbroken, 
upon the theory of constructive services,” 
before the time for the ending of such ser- 
vices has arrived according to the contract, or 
must sue ona quantum meruit, is decided both 
ways by the courts. It seems to be pretty well 
settled by the cases that if suit is brought 
upon the contract before the time the services 
were to end and judgment is obtained, no 
further suit can be had, even after the time 
limited has expired, especially where more 
than nominal damages are recovered. But if 
suit is brought upon a quantum meruit the re- 
covery must be limited up to the time of 
bringing the suit; and to recover any further 
damages a second suit is necessary.** These 
contracts do not stand on the same footing 
that other contracts which have been repudi- 
ated do; from the fact that the servant may 
have earned other wages before the termina- 
tion of his first contract, which must be taken 
into consideration in assessing damages. 

Ante-Dating.— Parties to a contract can 
date it of any day they please; but this does 
not prohibit the showing of the true date. 
Still, where a note was actually executed on 
the eleventh day of the month, but dated on 
the eighth ; and by its terms it was payable on 
the ninth day of the month, or one day after 
date, it was held that suit commenced on the 
eleventh was not prematurely commenced, 
because the note fell due on the ninth, there 
being no days of grace on the note.” 

‘* Able to Pay.’’—Where a note or contract 


# Archard v. Hornor, 3 Car. & P. 349; Smith v. Hay- 
ward, 7 Ad. & El. 544; Aspdin vy. Austin, 5 Ad. & El. 
(N. 8.) 671; Fewings vy. Tisdal, 1 Exch. 295. 

45 Gandell v. Pontigny,4 Camp. 375, the earliest case; 
Collins v. Price, 4 Bing. 182. 

4% In addition to the cases already cited, see Elderton 
v. Emmons, 4 C. B. 479; s.c., 6 C. B. 160, 187; 4 H. L. 
Cas. 624; Beckham vy. Drake,2 H. L. Cas. 606 (these 
two cases have a thorough discussion of the subject); 
Hockster v. De la Tour,z E. & B. 678; Costigan v. 
Mohawk, ete. R. Co., 2 Denio, 609; Dillon v. Anderson, 
43 N. Y. 231; Hamilton v. McPherson, 28 N. Y. 76; 
Chamberlain v. Morgan, 68 Pa, St. 168; King v; Steir- 
en, 44 Pa. St. 99; Polk v. Daly, 4 Daly, 411; Thompson 
v. Wood, 1 Hilton (N. Y.), 96; Huntington v. Ogdens- 

, burgh R. Co., 33 How. Pr. 416; Fowler y. Armour, 24 
Ala. 194; Armfield vy. Nash, 31 Miss. 361; Gordon y. 
Brewster, 7 Wis. 355; Booge y. Pacific R. Co., 83 Mo. 
212. See my article on “The Broken Contracts of Ser- 
vants” in the Southern Law Review, 1882, for an ex- 
tended discussion of this subject. 

47 Luce v. Shoff, 70 Ind. 152. 





to pay money is made payable when the 
makers are ‘‘able to pay,’’ it becomes due as 
soon as executed if they are then able to pay. 
It is a present liability, like a due bill. A 
note given for less than one hundred dollars 
was held to be due on a showing that the 
makers were the owners of three thousand 
dollars worth of property.* 

Latter Part of Month.— Where the time 
fixed for the performance of a contract was 
‘the latter part of January,”’ it was held that 
the phrase must be construed to mean the 
whole of that part of the month, and that a 
suit would not lie for the non-performance of 
the contract until the expiration of the month. 
The defendants having declared before the 
end of the month, that they would not then, 
nor ever, deliver the goods, the plaintiff 
brought suit before the last day of the month ; 
but even this was held not to excuse the 
plaintiff from deferring suit until the end of 
the month.” 

Criminal Prosecutions.—It is a general rule, 
and in some States a universal rule, that a 
private person and the State may severally 
carry on, the one a civil and the other a crim- 
inal prosecution, simultaneously, for the same 
act of wrong, if both have suffered from it. 
In fact, they may both or either be carried on 
independently of the other.” Thus an ac- 
tion for assault or nuisance may proceed at 
the same time with the indictment therefor, 
or independently of the indictment. The 
English doctrine is® that one has suffered 
from felony he cannot maintain a civil action 
against the felon for the injury until he has at 
least got on foot a criminal prosecution for 


48 Veasey v. Reeves, 6 Ind. 406. See Barnett v. Bul- 
lett, 11 Ind. 310; Johnston y. Griest, 85 Ind. 503; Cox 
v. Wallace, 5 Blackf. 199; Randidge v. Lyman, 124 
Mass. 361. 

49 Bailey v. Ricketts, 4 Ind. 488, citing Harris v. Blen 
4 Shepley, 175. 

5% See generally Gordon y. Hostetter, 37 N. Y. 99; 
Hedges v. Price, 2 W. Va. 192; State v. Rowley, 12 
Conn. 101; Shields v. Yonge, 15 Ga. 349; Com. v. El- 
liot, 2 Mass. 372; Phillips v. Kelly, 29 Ala. 628: Rex v. 
Stanton, 2 Show. 30; Rex v. Spiller, 2 Show. 207; Re- 
gina v. Best, 6 Mod. 137. 

51 Jones v. Clay,1 B. & P. 191; Francis v. Schoellkopf, 
53 N. Y. 152; Harvard College y. Stearns, 15 Gray, 1;, 
Franklin Co. v. White Water Valley Canal Co., 2 Ind, 
162; Abbott v. Mills, 3 Vt.521; Allen v. Lyon, 2 Root, 
213; United States v. New Bedford Bridge, 1 W. & M. 
401; Burrows Vv. Pixley, 1 Root, 362. 

82 Higgins v. Butcher, Yelv. (Met. ed.) 89, and note; 
Crosby v. Leng, 12 East, 409; Golightly v. Reynolds 
Lofft. 88. See Ex parte Ball, 40 L. T. Rep. (N.S.) 141. 
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the public wrong. In case the felon is con- 
victed, or acquitted without the plaintiff's 
fault or collusion, or the grand jury refuse to 
find a bill, this is sufficient, and he may then 
maintain his action. The English doctrine 
has been adopted in Alabama,” and possibly 
in New Hampshire.* In Maine ™ and early 
in Massachusetts, the rule was restricted to 
robbery and larceny. In Connecticut it is 
limited to capital felonies,” and in Georgia to 
common law felonies.* In the following 
States it has been denied: South Carolina,” 
Mississippi,” Tennessee, New Jersey,” Vir- 
ginia,* North Carolina,“ Missouri,® Michi- 
gan,” Texas,” Ohio,® and by statute in Ar- 
kansas,™ and New York.” In those States 
where the English doctrine is upheld, the ef- 
fect of bringing a civil suit before criminal 
proceedings are set on foot, in that the plaint- 
iff will be non-suited, or his case be dismissed 
without prejudice.” Itis sufficient if another 
has prosecuted the felon to conviction; ” or 


53 Morgan v. Rhodes, 1 Stew. 70; McGrew v. Cato, 
Minor, 8; Morton v. Bradley, 27 Ala. 640; Bell v. Troy, 
35 Ala. 184. . 

Grafton v. Flanders, 4 N. 
Rideout, 6 N. H. 454. 

55 Nowlan v. Griffin, 68 Me. 235; s. c., 28 Am. Rep. 
45; Crowell v. Merrick, 19 Me. 392; Belknap v. Milli- 
ken, 23 Me. 381. 

% Boardman v. Gore, 15 Mass. 
statute removed the disability. 

51 Cross v. Guthery, 2 Root, 90 

% Adams v. Barrett, 5 Ga. 404; Nall v. Farmer, 9 
Ga. 555; Dacy v. Gay, 16 Ga. 203. 

%® Cannon v. Burris, 1 Hill, 372; Robinson v. Culp, 
1 Tread. 231. 

@ Newell v. Cowan, 30 Miss. 492. 

6 Ballew v. Alexander, 6 Humph. 433. 

@ Patton v. Freeman, Coxe, 113. 

® Allison v. Farmer’s Bank, 6 Rand, 204; Cook v. 
Darby, 4 Munf. 444. 

« White v. Fort,3 Hawks, 251; Smith v. Weaver, 
Taylor, 58; s. c., 2 Hayw. 108. 

® Nash v. Primm, 1 Mo. 178; Mann.y. Tarbue, 1 Mo. 
709. 

Hyatt v. Adams, 16 Mich. 180. 

6 Mitchell v. Mims, 8 Tex. 6. 

® Howk v. Minnick, 19 Ohio St. 462; s.c., 2 Am. 
Rep. 413. 

® Brunson v. Martin, 17 Ark. 270. 

7 Von Duzer v. Howe, 21 N. Y. 531. For the law in 
Ireland, see 13 Irish L. Times, 141; and the law as ad- 
judged in New Zealand, see Jn re Herdson,2 New 
Zealand Jurist (N.8.),221. A good abstract of these 
cases is given in the note to Nowland v. Griffin, 28 Am. 
Rep. 45. 

TM Quinlan v. Barber, Batty (Ir.), 47; Gordon v. 
Fluskey, Arm. Mac. & O. (Ir.) 155; Dawkes v. Cave- 
neigh, Styles (Eng.) 346; Gimson v. Woodful,2C. & 
P. 41; Markham y. Cobb, W. Jones, 147; Crosby v. 
Leng, 12 East, 409; Wellock v. Constantine, 2 H. & C. 
146; 8. C., 32 L. J. Ex. 285. 

72 Chowne vy. Baylis, 31 Beaven, 351. 


H. 239; Pettingill v. 


331; a subsequent 





if an indictment is nol. pros’d, conviction has 
been had on another”. 

Malicious Prosecution.— No action for a 
malicious prosecution can be successfully 
sustained, unless the plaintiff shows that the 
prosecution terminated in his discharge or 
exoneration from the accusation against him. 
Therefore, as the status of the parties is fixed 
at the time suit was commenced, to recover 
damages on account of the prosecution, no 
action can be successfully commenced, until 
the first action has, in some way, termi- 
nated.“* To effect a compromise, where the 
parties may lawfully do so, and thus termi- 
nate the case, is not sufficient; nor does a 
discharge, because the offense was misnamed 
in the papers, or because of formal defects.” 
Where the proceedings are ex parte and the 
accused has no opportunity to disprove the 
case made against him, he may maintain the 
suit, notwithstanding he was required to give 
bail ;” and likewise if he is discharged by the 
examining magistrate.” In case of a bind- 
ing over, it has been held that the action can- 
not be commenced before the end of the term 
of the court to which the plaintiff was bound 
to answer for the crime alleged, not even af- 
ter the grand jury has been dismissed with- 
out finding an indictment against him.” In 
some cases it has been held that the entry of 
a nolle prosequi by the prosecuting officer is a ° 
sufficient discharge ;* but in others the con- 
trary has been held.*' However, the reason- 


73 Dudley & West Brownwich Banking Co. v. Spittle, 
1 Johns. & H. 14. 

74 Boyd v. Cross, 35 Md. 194; Bacon v. Towne, 4 
Cush. 217; Williams v. Woodhouse, 3 Dev. (N. C.) L. 
257; Kirkpatrick v. Kirkpatrick, 39 Pa. St. 288; O’Brien 
v. Barry, 106 Mass. 300; s. c.,8 Am. Rep. 329; McCar- 
dle v. McGinley, 86 Ind. 538; s.c.,44 Am. Rep. 348; 
Casebar v. Drahoble, 13 Neb. 465; Grover v. Dawson, 
130 Mass. 78; s. c., 39 Am. Rep. 429; Apgar v. Wool- 
ston, 43 N. J. L. 57. 

15 McCormick v. Sisson, 7 Cow. 715; Hamilburgh v. 
Shephard, 119 Mass. 30; Mayer v. Walter, 64 Pa. St. 
283; Morton v. Young, 55 Me. 24. 

76 Sears v. Hathaway, 12 Cal. 277. 

77 Stewart v. Gromett, 7 C. B. (N. 8.) 191. 

78 Cardival v. Smith, 109 Mass. 158; s. c.,12 Am. Rep. 
582; Burkett v. Lanata, 15 La. Ann. 337; : ia v. 
Briggs, 4 Met. 421. 

79 Johnson v. Shove, 6 Gray, 498. 

8% Brown v. Randall, 36 Conn. 56; s.c.,4 Am. Rep. 
34; Stanton v. Hart, 27 Mich. 539; Chapman v. Woods, 
6 Blackf. 504; Hays v. Blizzard, 30 Ind. 457. 

81 Cardival v. Smith, 109 Mass. 159; s. c., 12 Am. 
Rep. 582; Brown v. Lakemon, 12 Cush. 482; Parker vy. 
Farley, 10 Cush. 279; Bacon v. Towne, 4 Cush. 217. 
See Grover v. Dawson, 133 Mass. 419; s. c.,39 Am. 
Rep. 429. 
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able and better rule is, that the technical 
prerequisite is only that the particular pros- 
ecution be disposed of in such a manner that 
it cannot be revived, and if the prosecutor 
proceeds further, is compelled to institute 
new proceedings.” 

Prior Liability of Fund.—If a certain fund 
is first liable for the payment of a debt, that 
fund must be first exhausted, either by suit 
or otherwise, before any personal liability 
can arise. Thus, where a complaint set up 
an agreement, in substance, to indemnify 
against a deficiency which might arise under 
a mortgage, the mortgaged premises being 
primarily liable, the complaint was held bad 
because the fact of a deficiency, and conse- 
quently a personal liability was not shown 
therein. Such an action was deemed prema- 
turely brought.* 

Extension.—An agreement, upon a valua- 
ble consideration, to extend the time of per- 
formance, or payment of a debt, is valid, and 
may be set up successfully as a defense to an 
action during the time of the extension.* 

Performance within Specified Time. — 
Where performance of a certain act is to be 
done by a certain designated date, and no 
payment is to be made until performance is 
completed, a performance before such date 
will enable the performer to sue as it is com- 
pleted. Thus where the plaintiff agreed to 
convey a certain tract of land, and make a 
journey to another State within a year, in 
consideration of which the defendant agreed 
to pay him a certain sum of money; and the 
plaintiff performed the two acts required of 
him within fifteen days of the date of the 
agreement, it was held that he had an imme- 
diate right of action.® 

Splitting Demands.—A contract or demand 
cannot be split and suit be brought upon so 
much of it as has been performed or com- 
pleted. Itis an entirety and an action ac- 
crues when it is terminated and not sooner.” 
Thus, where A. claimed an interest in a 
steamboat, and entered into a stipulation 
with B. that whenever the boat should be 


82 Sharpe vy. Johnston, 76 Mo. 660; Hower v. Lewton, 
18 Fla. 328; Apgar v. Woolston, 43 N. J. L. 57; Driggs 
v. Burton, 44 Vt. 124; Clark v. Cleveland, 6 Hill. 344. 

83 Slauson v. Watkins, 86 N. Y. 597. 

& Lyman y. Rasmussen, 27 Minn. 384. 

% Sibbitt v. Stryker, 62 Ind. 41. 

% Littler v. Smiley, 9 Ind. 116; see Guernsey vy. Car- 
ver, 8 Wend. 492; s. c., Am. Dec. 60. 





sold, and all just debts standing against her 
be paid, A. should receive his share of any 
equitable claim which he might have against 
the boat, either as stock or otherwise, it was 
held that no cause of action accrued upon the 
contract until the boat had been both sold 
and the specified debts paid.” 
Partnership.—One partner cannot sue his 
co-partner at law to recover his share of the 
partnership property or assets before the 
partnership business has been adjusted ;* nor 
for money claimed to be due on unsettled 
partnership accounts ;* nor for contribution.” 
Such asuit cannot be maintained before the 
partnership affairs have been fully settled. 
The right depends upon the state of accounts 
then existing.“ A surviving partner hav- 
ing the right to control the assets of the part- 
nership—both real and personal—until the 
partnership debts are paid and the affairs of 
the firm finally settled, and until that time 
the widow of the deceased partner not hay- 
ing any interest or separate share in the part- 
nership property, it follows that she cannot 
maintain any suit touching any contingent 
interest she may have in such property until 
the arrival of that time.” But this general 
rule does not prohibit one partner from 
maintaining a suit in equity to compel an ac- 
counting for a final settlement.” The codes 
of several of the States have in many in- 
stances varied the rules as above stated.™ 
Indemnity.—In speaking of a bond of in- 
demnity, it was said in a New York case that, 
as a general proposition, actual damage must 
be shown in order to recover. ‘‘If the in- 
demnity be against the payment of money, 
the plaintiff must in general prove actual 


87 Smith v. Malbon, 4 Wis. ‘300. 

% Page v. Thompson, 33 Ind. 137; Meredith v. Ewing, 
85 Ind. 410; Skillen v. Jones, 44 Ind. 136; Dowling v. 
Clark, 12 R. I. 134; Id. v. Id., 138 R. I. 650, trespass on 
the case. 

88 Duck vy. Abbott, 24 Ind. 349; Shalter v. Caldwell, 
29 Ind. 376; Heavilon v. Heavilon, 29 Ind. 509; Course 
v. Prince, 1 Mill, (S. C.) 416; s. c. 12 Am. Dec. 649; 
Smith v. Moore, 129 Mass. 222; Ivy v. Walker, 58 Miss. 
253; Whetstone v. Shaw, 70 Mo. 575. 

% Crossley v. Taylor, 83 Ind. 337; see Merriwether v. 
Hardman, 51 Tex. 436. 

91 Crossley v. Taylor, supra; Page vy. Thompson, 33 
Ind. 137; Hasselman v. Douglass, 52 Ind. 252. 

2 Cobble v. Tomlison, 50 Ind. 550. 

% Parsons on Part., 268,269; Briggs v. Dougherty, 48 
Ind. 247; Arnold v. Arnold, 90 N. Y. 580; Gleason vy. 
Van Aernam, 9 Oreg. 343; Hunt vy. Stuart, 53 Ind. 225. 

% See Page vy. Thompson, 33 Ind. 137. 
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payment of money, or that which the law 
considers equivalent to actual payment. A 
mere legal liability to pay is not, in such 
case, sufficient; but if the indemnity be not 
only against actual damage or expense, but 
also against any liability for damages or ex- 
penses, then thé party need not wait until he 
has actually paid such damages, but his right 
of action is complete when he becomes legal- 
ly liable for them.’’” But where the indem- 
nity bond was given to save one harmless 
from the ‘‘claim or demand’’ of a third per- 
son, it was held that the obligee could not 
maintain a suit upon it before he had been 
actually demnified. Still where a deputy 
sheriff gave a bond of indemnity to his prin- 
cipal, conditioned that he would ‘‘so demean 
himself in all matters touching his duty as 
such deputy sheriff,’’ that sheriff should ‘‘not 
sustain any damage or molestation whatsoev- 
er, by reason of any act from this date done, 
or any liability incurred by and through said 
deputy ;’’ and the sheriff had been sued and 
judgment recovered against him for a de- 
fault in the deputy in not returning an execu- 
tion, which was not paid off, it was held that 
the action was not prematurely brought, al- 
though the judgment had not been paid; for 
the sheriff was absolutely bound to pay it, 
and no contingency could arise so as to re- 
lease him from a non-performance of such 
judgment.” And where the object of a bond 
was to indemnify certain persons for becom- 
ing sureties on an appeal bond conditioned 
to pay the obligees the taxable costs which 
they might ‘‘incur and become bound to pay 
by reason of having executed an appeal bond, 
it was held that the obligees became bound as 
soon as the judgment was affirmed, and could 
sue without actual payment.** As a fair il- 
lustration of the principle running through 
these cases, we cite Wright v. Whiting.” 


% Chace v. Hinman, 8 Wend. 452; s. c., 24 Am. Dec. 
39, citing Rockfeller vy. Donnelly, 8 Cow. 6389. 

% Aberdeen v. Blackmar, 6 Hill, 326; see Churchill 
v. Hunt, 3 Denio. 321. 

% Gilbert v. Wiman, 1 N. Y. 550; Westervelt v. 
Smith, 2 Duer, 449; see same principle in Webb v. 
Pond, 19 Wend. 424; Crippen v. Thompson, 6 Barb. 
535. 

% Jarvis v. Sewall, 40 Barb. 454; see for further illus- 
tration, Turnure v. Hohenthal, 35 N. Y. Sup. Ct. 79; 
Rector, etc. etc. of Trinity Church v. Higgins, 44 Barb. 
874; 8. C., 48 N. Y. 537; MeGay v. Keilbach, 14 Abb. 
Pr. 144; Baggott v. Boulger, 2 Duer, 170; Scott v. Ty- 
ler, 14 Barb. 202. 

# 40 Barb. 235, a thorough case. 





Upon the dissolution of two copartnerships, 
the defendants executed an agreement to in- 
demnify and keep one L (one of the part- 
ners) ‘‘harmless from and against all debts 
due and owing from the late firm,’’ and ‘‘to 
pay all debts due from either of said firms.’’ 
It was held that under the first clause of the 
agreement, the covenantor was not liable un- 
til something had been paid by L; but that 
the last clause contained an absolute and 
positive covenant to pay the debts, upon 
which, on the covenantor’s failure to pay, 
the covenantee might recover the ful! amount 
of his liability, although he had not been ac- 
tually damnified. In the absence of any 
specification of the time within which the 
debts were to be paid, in the agreement, it 
was also held that the law required payment 
to be made immediately, or at least as soon 
as the debts were due.“ But where a fund 
had been assigned in trust for the indemnifi- 
cation of asurety, the surety was permitted 
by a court of equity to compel the applica- 
tion of the fund directly in discharge of the 
liability, before he had been actually damni- 
fied.!”! 

Credit.—If goods are sold on credit, suit 
cannot be brought before the time agreed 
upon for payment.’ So, where a contract, 
when certain work was completed, a bond 
and mortgage for a specified amount was to 
be given to the plaintiff ‘‘to run one year,’’ 
it was decided that no action could be main- 
tained by the plaintiff before the expiration 
of the year, to recover the amount, unless 


100 Tt is, however, the general rule that a contract of 
indemnity to save harmless from all loss or damage, 
will give a right of action only when the surety is ac- 
tually damnified. Brentnal v. He!ms, 1 Root 291; s.c., 
1 Am. Dec. 44; Challoner v. er, 1 Burr. 574; Duf- 
field v. Scott, 3 T. R. 374: Cutier v. Southern, 1 Saund. 
116; Young v. Taylor, 8 Taunt. 315; Bonham v. Gallo- 
way, 13 Ill. 68; Ingalls v. Dennett, 6 Me. 79; Kimble v. 
Cummins, 3 Met. (Ky.) 327; Shepherd v. Ogden, 2 
Scam. 257. If the contract is special, that the princi- 
pal will pay a certain debt atatime specified, the sure- 
ty can have an action when the principal defaults 
even before he is called upon to pay as surety. 
See Penny v. Foy, 8B. & C. 11; Mease vy. Mease, Cowp. 
47; Evelyn v. Evelyn, 2 P. Wm. 659; Loosemore vy. 
Radford, 9 M. & W. 657; Runell v. La Rogue, 11 Ala. 
352; Post v. Jackson, 17 Johns. 239; Thomas y. Allen, 
1 Hill, 145; Constant v. Matteson, 22 Ill. 546; Ramsay 
v. Gervais, 2 Bay (S. C.) 145; s. c.,1 Am. Dee. 635. 

101 Daniels v. Joynes, 3 Ired. Eq. (N. C.) 513. 

1022 Bradford v. Marbury, 12 Ala. 520; Loomis v. Don- 
ovan, 17 Ind. 198; see Clark vy. Terry, 25 Conn. 395, 
where work was performed on condition of future 
payment. 
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the defendant, after demand made, had been 
in default in not giving the bond and mort- 
gage as agreed.!™ And where an agent was 
to have ninety days within which to account 
for the sale of the articles consigned to him, 
the principal was held to have no right of ac- 
tion until the expiration of the ninety 
days. 

Action on Judgment—Appeal.—An action 
may be brought upon a judgment, even 
though it may thereafter, or at the time of 
commencing the suit, be removed by a writ 
of error to a superior court. The averment 
of such a fact will not support the plea of 
nul tiel record. And the pending of such 
an appeal is no bar to an action on the judg- 
ment in another State, unless by the law of 
the State where the judgment was obtained, 
an appeal stayed all proceedings on the judg- 
ment in the State where rendered.’ 

Agreement to Sell or Convey Certain Prop- 
erty.—Where an agreement to sell or convey 
certain property by a certain date is entered 
into, and before the time designated the 
obligor sells or otherwise disposes of the 
property, it is held by many cases!” that an 
action accrues at once in favor of the obli- 
gee; because the obligor has placed it be- 
yond his power to comply with his contract. 
In a Massachusetts case it was said that al- 
though the obligor ‘‘repurchase the same es- 
tate before the day appointed for the per- 
formance of his contract, he would still be 


103 Hartman v. ‘Proudfit, 6 Bosw. (N. Y.) 191. 

144 Hall v. Page, 4 Ga. 428. In an action upon a 
promissory note it appeared that the real estate of the 
defendant had been attached before the note was 
signed, but that it was not intended that the writ 
should be used for the attachment of personal estate 
until afterwards; and personal estate was in fact at- 
tached after the note was signed. It was held that 
the attachment of the real estate must be deemed the 
commencement of the action, and that, as the plaintiff 
had then no cause of action, the attachment, as well of 
the personalty as of the real estate, was void. Swift 
v. Crocker, 21 Pick. 241. 

16 Suydam v. Hoyt, 1 Dutch. 230; Nill v. Comparet, 
16 Ind. 107; Burton v. Reeds, 20 Ind. 87; Burton v. 
Burton, 28 Ind. 342; Rogers v. Hatch, 8 Nev. 35; Cher- 
ry v. Speight, 28 Tex. 503; Bank of North America y. 
Wheeler, 28 Conn. 483; Merchants’ Ins. Co. v. DeWolf, 
33 Pa. St. 45. 

106 Faber v. Hovey, 117 Mass. 107; see Holbrook y. 
Haney, 124 Mass. 356. 

17 Ford vy. Tilly, 6 B. & C. 325; Bowdell vy. Parsons, 
10 East, 359; see Danube & Black Sea Co. v. Xenos, 13 
C. B. (N. 8S.) 825: Planche y. Colburn, 8 Bing. 14. See 
Co. Litt. 2210; 5 Vin. Abr. 224, Condition, B. C.; Love- 
lock vy. Franklyn, 8 Q. B. 371. 





liable for a constructive breach of his con- 
tract, and he could not compel the other par- 
ty to perform it on his part.’ But this 
case has been overruled on both of its 
branches in a latter case, and held that no ac- 
tion could be maintained until the time for 
performance had arrived, and default been 
made.! 

Imperfect Work.—The action cannot be de- 
feated because the work, payment for which 
the suit is brought to enforce, was not well 
done, on the ground that the action is pre- 
maturely brought. Thus, where one con- 
tracted to dig a ditch for another at a stipu- 
lated price per rod, no number of rods being 
specified, and to receive pay when the work 
was done, it was held that his action therefor 
could not be defeated on the ground that it 
was prematurely brought, because a portion 
of the work was not well done." 

Liability Accruing Pending Suit.—If suit 
is brought prematurely upon a cause of ac- 
tion, there can be no recovery, although a 
cause of action respecting the same subject- 
matter accrues while the suit is pending.™ 
In divorce cases, it has been held by several 
courts that a cause for divorce arising since 
the petition was filed, could not be brought 
in by a supplemental petition;"’ in other 
courts it has been held that such a course 
could be pursued, and a divorce be granted 
founded on such facts, even though they did 
arise since the commencement of the original 
action. 

Waiver.—There is no doubt that the de- 
fendant may expressly, or by his action, 
waive an objection, he is entitled to raise, 
because of the suit being brought too soon. 
Thus, in an action against a city upon a claim 
which had not been properly approved by the 
finance committee, it was held that, although 
the action was premature, relief might be 
granted on it, as the defendant had not taken 
that objection."* So where a libel against a 


108 Heard v. Bowers, 23 Pick. 455, 460. 

109 Daniels v. Newton, 114 Mass. 530; s. c., 19 Am. 
Rep. 384; see Gaffney v. Hicks, 124 Mass. 301. 

00 Reed v. Gallaher, 53 Ga. 456. 

ll Wadley v. Jones, 55 Ga. 329; Dugas v. Truxillo, 
15 La. Ann. 116; Winn y. Albert, 2 Md. Ch. 42, when 
the supplemental facts are necessary to a recovery’ 
otherwise the rule is different. 

2 Embree v. Embree, 53 Ill. 394; Milner v. Milner, 
2 Edw. Ch. 114; Hill v. Hill, 10 Ala. 527. 

14 Penniston v. Jefferson, 18 La. Ann. 158. 
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cargo was brought to recover a balance due 
under a charter-party, before the cargo had 
been discharged from the vessel, it was held 
that a previous agreement by the claimant, 
that such a libel should be commenced, and 
his assisting the officer in arresting the goods, 
and afterwards obtaining them by giving 
stipulation, without objection, was a waiver 
of any right which he might have had to ob- 
ject to the time of instituting the suit as pre- 
mature.’ And recently, it was decided by 
the Supreme Court of Indiana, that the maker 
of a note could legally confess a judgment on 
the note before it became due, and that such 
a judgment was valid even as to his creditors ; 
but that the fact of such a premature rendi- 
tion of the judgment might be considered, 
with other badges of fraud, as a fact of sus- 
picious circumstances.}" 
W. W. THorRNTON. 
Crawfordsville, Ind. 


5 The Salem’s Cargo, 1 Sprague, 389. 
6 Calloway v. Byram, 95 Ind. 423; Robertson v. 
Huffman, 92 Ind. 247. 








BILLS OF EXCEPTIONS—SKELETON BILLS. 


LOCKARD V. CHICAGO, &c., R. CO.* 





Supreme Court of Iowa, June 3, 1885. 


Practice. [Bills of Exceptions.) Skeleton Bills, 
when not sufficient.—Without some identification of 
the evidence intended to be incorporated in a skeleton 
bill of exceptions, it is insufficient. 


Appeal from Woodbury circuit court. 

The plaintiff seeks by this action to recover 
damages of the defendant for composing and pub- 
lishing an alleged libel concerning the plaintiff. 
A jury was impanelled for the trial of the cause, 
and the plaintiff introduced his evidence in sup- 
port of his cause of action, whereupon the defen- 
dant moved the court to dismiss the action, upon 
the ground, among others, that there was an-en- 
tire failure of proof on the part of the plaintiff. 
The motion was sustained. Plaintiff appeals. 

Geo. W. Cooper, for appellant; J. H. & C. M. 
Swan, for appellee. 

RoTurRock, J., delivered the opinion of the 
court: 

1. The defendant filed a motion with the sub- 
mission of the cause, in which it is claimed that 
the evidence should be stricken from the abstract, 
because the bill of exceptions by which said evi- 
dence was sought to be preserved is what is known 


*S. C., 23 N. W. Repr. 653. 





as a skeleton bill, and it in no way identifies or 
refers to the evidence to be inserted therein, or 
from what source it is to be obtained. The mo- 
tion is well taken, and must be sustained. 

The only reference to the evidence contained in 
the bill of exceptions is the following in brackets: 
‘*Here copy evidence of plaintiff..’ There is no 
designation whatever of the evidence to be copied, 
or where it is to be obtained, and we have held 
that without some identification of the evidence 
the bill of exceptions is insufficient. Hill v. 
Holloway, 52 Lowa, 678; s.c.3 N. W. Rep. 722; 
Wells v. Burlington, C. R. & N. R. Co. 56 Iowa, 
520; s.c.9N. W. Rep. 346; Tootle v. Phenix 
Ins. Co. 62 Iowa, 362; s. c. 17 N. W. Rep. 583. 

2. As the circuit court, in sustaining the motion, 
determined that there was an entire failure of 
proof on the part of the plaintiff, and asthe evi- 
dence has not been properly preserved and pre- 
sented to us, it follows that the judgment must be 
affirmed. 


Nore.— Skeleton Bills of Exception: Bills of excep- 
tion took their rise from the statute of Westminster 2, 
(31 Edw. I), which was designed to take from the 
judges the power, which they possessed of practically 
preventing a full review of their rulings; and instead 
of a minfite of the proceedings prepared by a court offi- 
cer under the directions of the court, the statute pro- 
vided that the party himself who excepted to the ac- 
tion of the court should write a statement of facts 
embodying the point which, if found correct, the 
judges were required to approve by attaching their 
seals; and the statement so sealed formed a part of the 
record. 2 Inst. 426; Raymond Bill of Except. 60 L. 
Liby.1-9; 2 Reeve’s Hist. 188-189, 347; Steph. Pleadg. 25, 
5th Ed., and imparted the same verity: Buller Nisi 
Pri. 310; 2 Tidd’s Pr. 864. 

It seems that in strictness the bill ought to be en- 
grossed on parchment and tendered to the judge dur- 
ing the course of the trial, or other proceedings out of 
which the exception arises, and then sealed; but the 
practice obtained at an early day of reducing the sub- 
stance of the exception to writing at the time it was 
taken and signed by the judge or counsel on each side, 


and the bill of exceptions was drawn up in form after- . 


wards when the judge aflixed the seal. Raymond Bill 


of Except. 33; Randolph vy. Alsey, 8 Mo. 656. But it - 


must of course be presented and sealed at the term at 
which the trial was had. Ellis v. Andrews, 23 Mo. 327; 
and where the term expires before the motion for new 
trial is determined, and the motion is continued till 
the next term the bill may be signed at that term: Rid- 
diesbarger v. McDaniel, 38 Mo. 138; and it seems 
that unless the bill of exceptions shows the continu- 
ance of the motion, the bill of exceptions will be 
disregarded: Givens v. Van Studdiford, 138 Mo. 
App. 168; but see Mayer v. Yocum, 15 Mo. App. 578. 
In some of the States as in Missouri, (§ 3636 R. S. 
Mo.) the parties are required to embrace in one bill all 
of the exceptions taken ut the trial: Laner v. Kings- 
berry, 11 Mo. 408. A bill of exceptions is as essential 
in cases in equity as at law: Judge v. Booge, 47 Mo. 
544; Madden v. Madden, 27 Mo. 544; the same rules 
apply to criminal cases where the statute permits the 
saving of exception: Vaughn vy. State, 4 Mo. 290. 

The object of a bill of exceptions is to place of record 
those matters which do not constitute, in the proper 
sense, parts of the record: Stoner v. Jackson, 17 Kans. 
607. The record proper consists of the complaint and 
subsequent pleadings, the verdict and judgment: 





| 
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Richardson vy. George, 34 Mo. 104, 108 and note by re- 
porter; and therefore those matters which arise dur- 
ing the progress df the cause, such as filing and deter- 
mining motions, ex gr. motions to reform pleadings, 
for new trial, in arrest, etc., will not be considered un- 
less made a part of the record by bill of exception: 
Corby v. Tracy, 62 Mo. 511; Stevenson v. Saline Co., 65 
Mo. 425; Marquis v. Clark, 64 Mo, 601; State ete. v. El- 
dridge, 65 Mo. 584. So also the admission or exclusion 
of evidence, oral or documentary: Frazer vy. Yeaman: 
10 Mo. 501; so also the giving or refusal to give in- 
structions to the jury they become part of the record 
only by bill of exceptions. Thompson vy. Russell, 30 
Mo. 498. 

Not only must these matters be embraced in the bill 
of exceptions, but furthermore, the appellate court 
will not review the action of the trial court in any par- 
ticular where the party has failed to have his excep- 
tion thereto appear in the bill of exception: State v. 
Gaither, 77 Mo. 304; St. Joseph v. Ensworth, 65 Mo. 
628; and that exception must be made specifically to 
each matter of which a review is sought, and it must 
appear to have been made at the time the matter oc- 
curred: Robinson v. Shepard, 8 Mo. 136; MeIrvine v. 
Thompson, 81 Mo. 647; Harrison v. Bartlett, 51 Mo. 
170; Primm v. Raboteau, 56 Mo. 407. 

We may observe at this point that it is not necessary 
to record any exception to anything appearing upon 
the face of the record proper; these are styled matters 
of error, as distinguished from those which appear 
from the bill of exceptions, which are styled matters 
of exception: Richardson vy. George, 34 Mo. 108; Bate- 
son v. Clark, 37 Mo. 34; State v. Gaither, 77 Mo. 304; 
in respect to the former the error will be reviewed 
whether exception is saved, or not: Jackson v. R. R., 
80 Mo. 47; McKee v. Calvird, 80 Mo. 348; Freeman v. 
Bird, 81 Mo. 540; and cases last cited. 

We will now examine the method by which matters 
not of record are preserved by bill of exception. In 
Jefferson City v. Opel, 67 Mo. 394, it was held that they 
must be “‘copied in the bill of exceptions;” that mere 
memoranda therein to the clerk,jsuch as “here insert,” 
is not sufficient, and unless the matters called for be 
“ineorporated bodily in the bill, they cannot be noticed 
by the court.”” This opinion has been subject of fre- 
quent criticism, but we think it has not always been 
understood. It appears from the opinion that the 
clerk, instead of copying the motions for new trial ete. 
in their proper place, made a literal copy of the bill of 
exceptions, and then copied the motions at length in 
the record proper; of course the mere insertion of 
them in that place could not make them parts of the 
record proper; andthe bill of exceptions as it ap- 
peared from the transcript was a mere skeleton; and 
there was nothing before the court from which these 
omissions could be supplied, except in the improper 
recitals mentioned. See State v. Shane, 25 Mo. 565. 
The motions should undoubtedly be incorporated in 
the bill of exceptions when it receives the signature of 
the judge; but if by incorporated it is meant that the 
motions should be copied out at length in the bill be- 
fore it is signed by the judge, then the decision is not 
in harmony with the previous cases, or the ones cited 
by the court; but we think an examination of those 
cases show that that is not the court’s meaning. Ina 
later case the court remarks: “It is not essential that 
the bill of exceptions, when originally filed in the 
court below should contain the instructions; it is suffi- 
cient if they are therein called for in such manner as 
certainly to identify them when the clerk comes to per- 
form the duty imposed upon him by § 1030 of the Re- 
vised Statutes, of writing said bill out at full length.” 
State v. Van Zant, 71 Mo. 542. But this question is 
= at rest by statute in Missouri (Sess. Acts 1885, 
p. 219). 





When the matter is not set out at length in the bill 
at the time it is signed by the judge, the question arises 
what description of it is sufficient to identify it with 
certainty so that it may be correctly copied in the 
transcript? Upon this point Judge Brewer rendered 
an elaborate opinion in R. R. v. Wagner, 19 Kans. 335, 
and the rules laid down by him seem to be in harmo- 
ny with the weight of authority; the bill of exceptions 
must “show on its face all that it is; no partof its con- 
tents may rest upon the discretion of the clerk, the 
recollection of the judge, or the testimony of counsel.” 
But to insure this certainty it is not essential that 
everything be written out in full, every document and 
writing should be copied into the bill before signature. 
‘*Where a deposition or other writing is to be made a 
part of a bill, it can be referred to with such marks of 
identification as to exclude all doubt’, that is sufficient. 
But to exclude doubt he mentions three essentials, 
viz.: 

“Ist. The bill, in referring to such extrinsic docu- 
ments must purport to incorporate it into and make it 
a part of the bill. A mere reference to the document, 
although such as to identify it beyond doubt, or a 
statement that it was in evidence is not sufficient, for 
such reference and statement do not make it certain 
that judge or counsel intended that it should be copied 
into and made a part of the bill. 

2d. The document itself must be in existence, writ- 
ten out and complete at the time of the signature of 
the bill; otherwise the door is open to dispute as to its 
language, and the bill may not in fact be allowed by 
the judge in the statutory time. A reference to the 
testimony of some witness to be thereafter written out 
by him, and as written out to be inserted, is improper; 
and such testimony though written out and inserted 
must be disregarded; for that in effect places in the bill 
the witness’s statements of the testimony, and not the 
judge’s. So also if the document has been totally or 
partially destroyed, it must be restored before signa- 
ture, and the paper as restored clearly identified. And 
again: Suppose a paperin a foreign language is re- 
ceived in evidence and translated to the jury by some 
witness on the stand; it will not do to refer to that 
paper in the original, leaving the translation to be 
thereafter written out by any one, not even the witness 
who translated it to the jury; but the translation must 
be written out and properly referred to, so that the 
judge may approve it as the one given on the trial. 
The same principle renders it proper that short hand 
notes be written out before the signature.” 

The 3d essential is that the marks for identification 
must be of a character “‘obvious to all. No mere mem- 
orandum, intelligible it may be toasingle person, 
even the clerk, but indicating nothing to any one else, 
will be sufficient. They must be such that any one 
going to the record can determine what document is 
to be inserted, or after insertion, that the clerk has 
made no mistake. The reeord must prove itself, and 
not the record and the testimony of theclerk.” Judge 
Brewer cites numerous authorities in illustration of 
these propositions. See also Leftwitch v. LeCann, 4 
Wall. 187; Lyons v. Thompson, 16 Iowa, 62. The doc- 
trine laid down in the principal case (Lockard vy. Chi- 
eago R. sup.) is also laid down in a recent case by the 
St. Louis Court of Appeals in Morrison v. Lehew, 
3,278, 20 Cent. L. J. xlii; where the party failed to 
set out the evidence in the bill of excep*ions, but 
merely inserted a direction to the clerk, “here insert 
evidence,” and the clerk having set out certain state- 
ments, the court on return to certiorari, having ascer- 
tained that the original bill failed to set out the evi- 
dence, refused to consider errors not appearing from 
the record proper. GIDEON D. BantTz. 

St. Louis, Mo. 
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APPURTENANT AND APPENDANT.. 





LUCAS V. BISHOP. 





Supreme Court of Tennessee, Sept. 19, 1885. 


DrEED.—Conveyance of Spring carries what.—The 
grant of a spring carries the land containing it, includ- 
ing so much of the land as is essential to the enjoyment 
of the spring in the customary way; but does not in- 
elude a tree, or any right therein; ten feet from the 
spring on the land of another person, although the 
roots of the tree extend to, and partially around the 
spring, and the branches overhang it. 


Appeal from Hancock County. 
states the facts. 

Ingersoll for appellant; Campbell for defendant. 

Cooper, J., delivered the opinion of the court: 

As this case comes before us by exception to the 
report of the referees, the action is for trespass 
to land by ‘‘cutting so as to deaden a shade tree 
from or near a spring.’”’ The plaintiff and defen- 
dant had purchased together a tract of land from 
a third person and afterwards agreed in parol to 
divide it between them by a particular line. There 
were two springs in the western half of the land, 
and it was verbally agreed that the person who 
drew the eastern half should have one of these 
springs with a right of way thereto appurtenant 
to his part of the land. In the division of the 
land, the eastern half fell to the plaintiff, who 
took possession of the spring specified, built a 
fence around it, and a spring house over it. 
Afterwards the vendor of the land, at the instance 
of the defendant, conveyed the western moiety to 
one Zion by deed reserving the spring, and exe- 
cuted to the plaintiff a bond for the conveyance 
to him, upon payment of the purchase money, of 
the eastern moiety, ‘‘and to make a deed to a 
spring on the land I sold to T. Zion but reserved 
the same in my deed to him.*’ The tree in con- 
troversy was a large elm growing about ten feet 
from the head of the spring on a steep ledge of 
soft limestone rock. The soil under the tree and 
as far as the shade of the tree extends is not sus- 
ceptible of cultivation by reason of the steepness 
of the land and the rock. The roots of the tree 
extend down to the spring and help to form the 
wall of the spring. They run down nearly all the 
way on one side, and across the head of the’spring 
and down a part of the way on the other side. 
The tree hada heavy top which overhung the 
spring, and shaded it the larger portion of the 
time during which the sun shone. The plaintiff 
offered to prove that the defendant had notched 
the tree around, so as, in the opinion of the wit- 
ness, to make it reasonably certain the tree would 
die from the cutting. He tendered proof also of 
the pecuniary damage to the value of the spring 
which would be occasioned by the death of the 
tree. The trial judge, upon objection made by the 
defendant, excluded the testimony, ‘‘because the 
tree was not conveyed by the title bond.’’ The 
result was a verdict and judgment in favor of the 


The opinion 





defendant. A majority of the referees report 
that the judgment should be reversed, upon the 
ground that the evidence was erroneously ex- 
cluded. The defendant excepts. 

The reservation and grant are not of the use of 
the spring, but of the spring itself, and convey the 
land which the spring occupies. The grant in- 
cludes what is reasonably necessary to the enjoy- 
ment of the thing granted and appurtenant there- 
to. 3 Wash. Real Prop. 336, 340,3rd ed. A thing 
appendant or appurtenant is defined to be “a 
thing used with and related to, or dependent upon 
another thing more worthy, and agreeing in its 
nature and quality with the thing whereunto it is 
appendent or appurtenant.’’ It results therefore, 
say the authorities, that land can never be appur- 
tenant to other land, or pass with it as belonging 
to it. Id.340. The grant being of the land con- 
taining the spring, which would no doubt include 
so much of the land as was essential to the enjoy- 
ment of the spring in the usual mode, would not 
extend to other land beyond what was reasonably 
necessary to its use. A tree is, of course, a part 
of the land on which it grows, although the roots 
below and the branches above may extend beyond 
the boundary of the tract. If, therefore, the tree 
in controversy was not on the land covered by the 
grant of the spring, it could not be claimed as 
appendant or appurtenant to the spring or essen- 
tial to its enjoyment. The proof does not 
show that the tree was enclosed by the fence 
which the plaintiff erected around the spring, nor 
does the plaintiff claim it as being on his land. 
The fair inference, on the contrary, is that the 
damage insisted upon was merely caused by the 
loss of the shade of the heavy top and_overhang- 
ing branches. And although the roots of the tree 
extended to the spring, it is not shown that they 
were material to the walls of the spring. Nor if 
they were, is it seen how the fact would give the 
plaintiff any right to the tree, any more than the 
existence of a rim of limestone at the spring would 
give a right to the limestone under the tree. That 
the shade of atree may happen to extend to a 
spring cannot possibly be held to make the tree an 
appurtenant to the spring, even without the gen- 
eral rule already cited. 

The exception to the report must be sustained 
and the judgment below affirmed. 


NOTE.—WHAT PASSES AS APPURTENANT.—The ac- 
cepted doctrine ii regard to appurtenances is thus 
stated by Judge Hoar: “The grantor conveys by his 
deed, as an appurtenance, whatever he has the power 
to grant, which is practically annexed to the granted 
premises at the time of the grant, and is necessary to 
their enjoyment in the condition of the estate at that 
time.”! Nothing will pass which is matter of ease or 
convenience merely, not of necessity.2 And it is es- 
sential that that which is claimed as an appurtenance 
should be inferior, yet similar, in nature and quality to 


1 Philbrick v. Ewing, 97 Mass. 133. 
2Grant v. Chase, 17 Mass, 443; fHowell v. McCoy, 3 
Rawle, 256. . 
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the principal subject of the grant. It follows as a 
logical consequence, as stated in the principal case, 
that land can never pass asa mere appurtenance to 
other land. For example, no portion of a highway, 
adjoining upon land conveyed, will pass to the grantee, 
unless the instrument of conveyance can, by reasona- 
ble construction, be made to include it.5 So town lots 
held by a railroad company do not pass by a sheriff’s 
sale upon a mortgage of the road “‘with its corporate 
privileges and appurtenances,” unless directly at- 
tached to the railroad and indispensably necessary to 
the enjoyment of its franchises.6 But a deed convey- 
ing a wharf which extends from the upland below 
high water mark, and bounding on an estuary, passes 
the flats, both as parcel of the grant, and as appurten- 
ant to the wharf.? Andit was intimated, in an early 
Pennsylvania decision, that “although lands cannot in 
general be appurtenant to land, yet the parties may, 
by express words of intention, or by their conduct, as 
using the one as parcel of the other, make the one ap- 
pendant or appurtenant to the other.””8 Whenever a 
mill, or the ground on which it stands, is conveyed by 
deed, the appurtenances passing to the grantee will 
generally include all the water-rights and privileges 
enjoyed by the grantor and necessarily connected with 
the operation of the mill. So also a conveyance of the 
ground on which the abutment of a dam stands, with 
all rights and privileges thereto belonging, passes the 
exclusive right to the use of all the water power cre- 
ated by the dam.!0 And a conveyance of a house and 
lot supplied with water by an acqueduct from a spring 
situated on the remaining land of the grantor, passes a 
right to the spring and acqueduct sufficient for the con- 
tinuance of the water, as an appurtenance to the house 
and lot... And in general, whatever is attached to the 
property granted and necessary to its full enjoyment 
will pass as an incident. Thus a deed of a saw-mill, 
the sills of a part of which rest on another mill owned 


by the same grantor, transfers to the grantee the right 


to continue that connection during the existence of his 
mill and while such connecting timbers last.!2. So the 
lessee of a building acquires the right to use the out- 


side walls of the building, for the purpose of posting’ 


bills and notices thereon.3 But a vault built under 
the street in front of a building, by permission of the 
street commissioners, is not such an appurtenance to 
the building as to pass by the mere conveyance of the 
latter.4 Where one sells a building, the light neces- 


3 Harris v. Elliott, 10 Pet. 25. 

4 Leonard v. White, 7 Mass. 6; Herris v. Elliott, 10 Pet 
25; Jackson v. Hathaway, 15 Johns, 447; Blaine v. Cham-- 
bers, 1 Serg. & R. 169; Tyler v. Hammond, 11 Pick. 193; 
Ammidown v. Bank, 8 Allen, 293; Riddle vy. Littlefield, 53 
N. H. 508; Otis v. Smith, 9 Pick. 293. 

5 Cole v. Haynes, 22 Vt. 588; Harris v. Elliott, 10 Pet. 25. 

6 Shamokin Valley R. R. v. Livermore, 47 Pa. St. 465. 
Neither will one entire railroad pass as appurtena.' to 
another railroad. City of Philadelphia v. Railroad, 8 
Id. 253. 

7 Ashby v. Railroad, 5 Met. 368; Saltonstall v. Proprie- 
tors, 7 Cush. 195. 

8 Grubb v. Guilford, 4 Watts, 244. 

9 Pickering v. Stapler, 5 Serg."& R. 107; Swartz v. 
Swartz, 4 Pa. St. 353; LeRoy v. Platt, 4 Paige Ch. 77; New 
Ipswich Factory v. Batchelder, 3 N. H. 190. 

10 Wall v. Cloud,3 Humph. 181; Stickler v. Todd, 10 
Serg. & R. 63; Neaderhouser v. State, 28 Ind.257. But see 
Brace v. Yale, 4 Allen, 393. 

ll Coolidge v. Hager, 43 Vt. 9; Thayer v. Payne, 2 Cush. 
327. And see Burden v. Stein, 27 Ala. 104; Frailey v. 
Waters, 7 Pa. St. 221. 

2 Jordan vy. Otis, 38 Me. 429. 

13 Riddle v. Littlefield, 53 N. H. 503. 
Stokes, 10 Pa. St. 155. 

4 Coster v. Peters, 5 Rob. (N. Y.) 192. 


But see Toda v. 





sary to the reasonable enjoyment of it, coming across 
the grantor’s adjoining land, goes with it as an inci- 
dent to the grant; but not that which would be merely 
a convenience. Manure, made upon a farm, whether 
lying in the barnyard or piled in the stables, will pass 
by a deed of the freehold;!* and so of ripe but unsey- 
ered crops;!7 and so of felled timber.’ These last, 
however, pass rather as parcel of the grant than as ap- 
purtenant to it; for it is a general rule that the term 
“appurtenances” in a deed of land is not construed as 
passing anything in the nature of personalty.!% So 
where real estate is conveyed, all the rents and income 
which have then accumulated will pass by the deed, if 
they have not been so disconnected with it as to become 
personal property. And upon a conveyance without 
warranty, it is held that all deeds, warranties, coven- 
ants, and other muniments of title belong to the 
the grantee, as appurtenant to the land granted.*! It 
is well settled that a right of way over land may pass 
as appurtenant. Thus where a grantor bounds lands, 
which he conveys, by roads, whether existing or to be 
made, over lands retained by him, he conveys to the 
purchaser, as incident to the grant, a right to use such 
roads as described, when they adjoin the premises; 
such right becomes appurtenant to the land. And a 
right of way, appurtenant to land, will pass by a deed 
of the land without express mention of such right.“ 
But the use of the word “appurtenances” in a deed 
will not be effective to recognize or re-create an extin- 
guished right of way across adjoining premises.“ It 
is stated in general terms that an easement appurten- 
ant to land will pass by a conveyance of the land, al- 
though not specified in the deed. But “the distine- 
tion between easements which are apparent and con- 
tinuous and those whichare not apparent and are non- 
continuous, is completely established by adjudicated 
cases. The former pass on the severance of the two 
tenements as appurtenant without the use of the word 
‘appurtenances,’ but the latter do not pass unless the 
grantor uses language in the conveyance sufficient to 
create the easement de novo.’?26 And indeed it may 
be regarded as a well established rule of law that the 
word “appurtenances” will never be construed to in- 
clude anything the operation of which would be to 
create a new easement.27 Thus, where the owner of 
two tracts of land has used a way to and from one over 
the other, no matter how long, and grants the former 
tract without mention of any way, the mere grant of 
the land will not create or confer a way appendant, ap- 
purtenant, or in gross, unless absolutely necessary to 
the enjoyment of the tract conveyed.28 It is also im- 
portant to draw a distinction between the reservation 
of a profit a prendre and an appurtenance, inasmuch 


15 White v. Bradley, 66 Me. 254; Collier v. Pierce, 7 
Gray, 18. 

16 Wetherbee v. Ellison, 19 Vt. 379; Conner v. Coffin, 2 
Fost. 538; Plumer v. Plumer, 10 Id. 558. 

17 Tripp v. Hasceig, 20 Mich. 254; 
Stahler, 33 Pa. St. 251. 

18 Brackett v. Goddard, 54 Me. 309. 

19 Uttumwa Woolen Mill Co. v. Hawley, 44 Lowa, 5; 

20 Winslow v. Rand, 29 Me. 362. 

21 Redwine v. Brown, 10 Ga. 311. 

22 Badeau v. Mead, I4 Barb. 323; Breed v. Cunningham, 
2 Cal. 361; Stearns v. Mullen, 4 Gray, 151; Gunson v. 
Healey, 100 Pa. St. 42; Smyles v. Hastings, 22 N. Y. 217; 
Cox v. James, 45 N. Y. 557. 

23 Brown Vv. Thissell, 6 Cush. 254. 

24 Pope v. O’ Hara, 48 N. Y. 446. 

2% Karmuller v. Krotz, 18 lowa, 352. 

26 Fetters v. Humphreys, 19 N. J. Eq. 471; Parsons v 
Johnson, 68 N. Y. 62. 

27 Gayetty v. Bethune, 14 Mass. 49; Barker v. Clark, 
N. H. 380. 

2% Standiford v. Goudy, 6 W. Va. 364. 


Backenstoss y. 
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as the former class of privileges will not pass under 
mention of the latter. For example, one conveyed a 
strip of his farm to a railroad company, reserving the 
right to mow and cultivate such portions of the strip 
as-were not used for railroad purposes; and it was 
held that this reservation was not an easement appur- 
tenant to the remainder of the farm such as would pass 
to a subsequent purchaser, but a right to profit a 
prendre. H. C. BLAck. 


2 Pierce v. Keator, 70 N. Y. 419. 








WEEKLY DIGEST OF RECENT CASES. 
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TENNESSEE, . » . ‘ ° 1,2 
U. 8. Circuit, 5, 6, 7,8 
WISCONSIN, 4 4 


1. DAMAGES, MEASURE OF. [Bill to Remove Cloud 
—Mesne Profits—Coal Mined and Wood Cut.]— 
Damages Limited to Compensation, Except in 
Case of Bad Faith.—A bill filed to recover the 
possession of land and remove a cloud from the 
title of the complainant by reason of the claim of 
the opposing party, and, as incident to the relief 
sought, an account for mesne profits, mining coal 
and cutting timber, is a bill of pure equitable cog- 
nizance under our decisions, and all that the com- 
plainant can claim on the account is reasonable 
rent and just compensation for the coal mined and 
wood cut. The courts of law, trammeled by their 
forms of action and the principles on which they 
were supposed to rest, such as title in replevin and 
conversion in trover, have found it difficult to 
adopt a rule which would lead to uniformity in the 
recovery of damages for the same wrong, but 
show a growing inclination to apply the only safe 
and just rule in actions for damages, whether ex 
contractu or ex delicto, and that is to give just 
compensation for the injury, which has always been 
the rule of equity. The weight of authority now 
is that where there is an honest dispute as to title, 
or where the trespass has been from ignorance and 
not wilful, the damages will be confined to the 
value of the property before the trespass was com- 
mitted. Timber, as trees, where therefore, the 
defendant in good faith, under an honest belief of 
title, ruined coal on land only valuable for the coal, 
and cut timber for the purpose of erecting houses 
on the land and making props for the mines, he 
was held liable for the value of the coal in situ, and 
for the rents of the houses erected, but allowed the 
permanent enhancement of the law by reason of 
the improvements. Ross v. Scott, 8S. C. Tenn., 
Knoxville, Oct. 31, 1885; opinion by Cooper, J. 


2. DEED. [Estoppel.]—Effect of Conveying to Dif- 
Serent Persons Land, Embraced in Overlapping 
Grants.—The owner of two grants from the State, 
one, the younger, overlapping the other, the owner 
sells the land in the older grant, but excepts out of 
the conveyance all the land embraced and con- 
veyed by the younger grant, and refers to that 
grant by number, for a description of the land it 
covers; and then conveys to athird party the land 
embraced in the last grant, this last purchaser ob- 
tains a good title to all the land embraced in said 
grant, and the first purchaser is estopped from 
setting up any claim or title to the same, even 





oo 


~ 


though the deeds are merely quit claim or special 
guaranty. Coal Creek Mining, etc. Co. v. Heck, 
8. C. Tenn., Oct. 31, 1885; opinion by Freeman, J. 


. EVIDENCE. [Presumptions—Death.]— Presump- 


tion of Death without Issue.—The disappearance 
for eight years of one who has deposited money in 
a bank, and his failure to claim the deposit for that 
time, authorizes the presumption of death, but 
does not authorize the presumption that he died 
without issue, still less without heirs. [The ques- 
tion whether the deposit should escheat, under a 
statute, to the State, for the benefit of the public 
schools. In giving the opinion of the court Holt, 
J., said: “The reported cases are somewhat con- 
flicting as to whether not only the presumption 
of death arises from long continued absence, but 
also that the person died without issue. In Mc- 
Comb vy. Wright, 5 John. Chan. 2638, it was held 
that ignorance in a family of one of the children 
who had gone abroad at the age of twenty-two, 
unmarried, and had not been heard of for upwards 
of forty years, is sufficient with other circumstanc- 
es, to warrant the presumption of his death with- 
out issue. In King v. Fowler, 11 Pick. 302, the 
same presumption was allowed to prevail where 
the person had been absent and unheard of for 
seventy years, and inquiry had been made where 
it was most likely that information could be ob- 
tained as to him. In the case of Hays v. Tribble, 
etc., 3 B. M. 106, it was said that it should not be 
presumed that a married woman died without is- 
sue, because such a presumption was contrary to 
probability. In the cases of Sprigg, etc., v. Moale, 
etc., 28 Md., 497, and Stinchfield v. Emerson, etc., 
52 Me. 465, it was held that it will not be presumed 
that a person died without issue. We conclude 
that the correct rule is, that whether such a pre- 
sumption will be indulged must depend upon the 
circumstances shown in each particular case. 
If, for instance, circumstances are proven in- 
dicating non-marriage or childlessness, then death 
without issue -may be presumed. (2 Green- 
leaf on Evidence, § 354; 2 Wharton on Evidence, 
§ 1279.) The statute, however, uses the word 
*theirs” and not issue; and the legal presumption 
is, that a person upon his death leaves heirs, either 
near or remote, capable of succeeding to his estate. 
It was so.held in the case of Harvey v. Thornton, 
14 Ill. 217; and where as in this case the testimony 
is merely negative and relates to mere absence on- 
ly, it is insufficient to create the presumption that 
the person died intestate and without heirs.’’]. 
Bank of Louisville v. Board of Trustees, Ky. Ct 

of App., Sept. 26, 1885; 7 Ky. Law Repr. 185. 


FRAUDULENT CONVEYANCES. [Exemption] 
Conversion of Property Subject to Execution into 
Exempt Property.—An insolvent debtor who sells 
property which is subject to levy on execution, 
and with the proceeds immediately purchases 
exempt property, will be presumed to have done 
so with intent to hinder, delay, or defraud his 
creditors; but the property so purchased does not, 
for that reason, cease to be exempt. The only 
remedy of the creditors is by attacking the sale of 
the non-exempt property. [Lyon, J., in giving 
the opinion of the court, said: “Several cases are 
cited by counsel for defendant to this proposition, 
and it is doubtless sustained by some of them,par- 
ticularly by Riddell v. Shirley, 5 Cal. 488; Emerson 
v. Smith, 51 Pa. St. 90; Brackett v. Watkins, 21 
Wend. 68; Grimes y. Bryne, 2 Minn. 104, (Gil. 723) 
In re Wright,'3 Biss. 359; Pratt v. Burr, 5 Biss. 36. 
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It is understood, however, that the opposite doc- 
trine now prevails in California and New York. 
See Randall v. Buffington, 10 Cal. 491; Wilcox v. 
Hawley, 31 N. Y. 648.” The learned judge then 
reasoned at large upon the question, and conclud- 
ed thus: “For the reason above suggested we can- 
not approve the doctrine of the cases relied upon 
by the defendant to defeat the plaintiff’s right of 
exemption in the property in controversy. The 
true rule is, if the plaintiff made a fraudulent sale 
of the notes, his creditors may reach them in the 
hands of the fraudulent purchaser, collect or sell 
them, and apply the proceeds on their demands. 
That is their only remedy against the fraud, and 
the sale of the notes is the only fraud in the tran- 
saction. The purchase by the plaintiff of exempt 
property with the proceeds of the notes was a legal 
transaction, containing no element of fraud. The 
absolute title to the property so purchased vested 
in the plaintiff, one of the incidents of which was 
the right under the exemption laws to hold it 
against his creditors. The foregoing views are 
sustained by a large number of cases cited by 
counsel for plaintiff. Weare satisfied that these 
eases lay down the correct rules of law applicable 
to this case.”] Comstock v. Bechtel, 8. C. Wis., 
Sept. 22, 1885; 24 N. W. Rep. 465. 


5. Girt—Mental Weakness Arising from Intoxica- 
tion Invalidates when.—W here there is great weak- 
ness of mind ina person executing a voluntary con- 
veyance, arising from age, sickness, intoxication, 
or any other cause, though not amounting to abso- 
lute disqualification, the transaction will be very 
elosely scrutinized, and a court of equity will, up- 


on a proper and seasonable application, set the, 


eonveyance aside. But where the evidence relied 
on to show such mental weakness arising from in- 
toxication shows that the grantor had periods of 
sobriety in which he was able to attend to busi- 

* ness, and fails to show that he was intoxicated at 
the time the conveyance was made, itis not suffi- 
cient to avoid the transaction, although it appears 
that the grantor was a hard drinker, and that hab- 
its of intoxication had affected his health and fre- 
quently rendered him unfit for business. Ralston 
v. Turpin, U.S. Cir. Ct., 8. D. Ga., Western Div., 
1885; 25 Fed. Repr. 7. 





. [Confidential Relations|—Gift by Princi- 
pal to Agent.—A gift by a principal to an agent is 
valid, unless the party who seeks to set it aside 
ean show that some advantage was taken by the 
agent of the relation in which he stood to the do- 
nor. If it appears that the conduct of the agent is 
fair, honest, and bona Jide, it is immaterial that the 
deed of gift may have been drawn up hy his solicit- 
or without the intervention of a third party. Ibid. 


7. ———. Gift by a Wealthy Young Man, of Dis- 
sipated Habits, to a Confidential Agent, Upheld 
against His Wife Who was His Former Mistress. 
—T. was an intimate friend of R.’s family and was 
R.’s guardian. R. had utmost confidence in and 
friendship for him. When R. became of age, T. set- 
tled his accounts as guardian, but R. employed the 
firm of which T. was a member, as his real rea Tes- 
tate agents. T. thus had the active management of 
most of his property. R. made two wills in favor 
of T.’s children. He afterwards married the com- 
plainant, whom he had long known as a prostitute. 
After the marriage, upon T.’s suggestion whether 
R. desired to carry out his former, purpose, R. 
madea gift of property, amounting to $40,000, 





about half of his estate, to T., as trustee of his 
children, reserving the income for life. Mrs. R. 
filed her bill, after R’s death, to set aside the gift, 
on account of undue influence exercised by T. 
over R., and of R.’s mental weakness caused by 
his dissipation. The gift was upheld, and the bill 
dismissed. [Two excellent notes are appended to 
this case, one by Walter B. Hill, of Macon, Ga., 
and the other by James M. Kerr, of St. Paul, Minn. 
Upon the subject of gifts in relations of trust, see 
Hunter v. Atkins, 3 Myine & K. 134 (leading case) ; 
Harris v. Tremenheere, 15 Ves. Jr. 34; Huguenin 
v. Basely, 14 Ves. 273; Uhlick v. Muhlke, 61 IIL. 
499 (leading case); McCormick v. Malin, 5 Blackf. 
509; Toker v. Toker, 31 Beay. 629; Pratt v. Parker, 
1Sim.1; s. c.,4 Russ. 509; Pressly v. Keamp, 42 
Am. Rep. 635; Sprague v. Hall,17 N. W. Repr. 
743; O’Dell v. Burnham, 21 N. W. Repr. 635; Gar- 
vin v. Williams, 44 Mo. 465; s. c., 50 Mo. 296; 
Harvey v. Sullens, 46 Mo. 147; Cadwallader v. West, 
48 Mo. 483; Yosti v. Laughram, 49 Mo. 594; Street 
v. Goss, 62 Mo. 226; Ranken v. Patton, 65 Mo. 378, 
411; Bradshaw v. Yates, 67 Mo. 221; Ford v. Hen- 
nessey, 70 Mo. 580; Caspari v. First German 
Church, 12 Mg. App. 298; Ormand v. Hutchison, 
13 Ves. 47; Hatch v. Hatch, 9 Ves. 292; Harvey v. 
Mount, 8 Beay. 452; Welles v. Middleton, 1 Cox C. 
C.112; Meek v. Perry, 36 Miss. 190; Norton vy. 
Reily, 2 Eden, 286; Nachtrieb v. Harmony Settle- 
ment,3 Wall. Jr. 56; Anderson y. Ellsworth, 3 
Giff. 154; Heever v. Wyatt, 3 Bro. C. C. 156; Gib- 
son v. Russell, 2 You. &. Coll. 204; Shark v. Leach, 
31 Beav. 49; Yowland_v. De Faria, 18 Ves. 20.J— 
Ibid. 


8. INSURANCE. [Mistake—Equity.] Reforming an 
Insurance Policy for Mistake of Agent.—Where a 
policy of insurance, which has been drawn up by 
the agent of the insurer and merely accepted by 
the insured, does not represent the intention of 
both parties because of the fault or negligence of 
the agent, it may be reformed so as to express the 
contract as it was intended to be made. Williams 
v. North German Ins. Co., U. S. Cir. Ct., 8. D. 
Iowa, June 26, 1885; 24 Fed. Repr. 625. 








QUERIES AND ANSWERS. 





[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 

QUERIES. 

32. ARE THEY MARRIED? T., aged 19, was married 
by a justice while under arrest for seduction and bas- 
tardy, to one aged 17, and has never lived with his al- 
leged wife nor recognized the marriage. The statute 
permits marriages of males at eighteen anf females at 
sixteen. Defendant files a bill to set aside marriage 
for duress, minority, want of ratification, ete. Mean- 
while wife applies for arrest of T. for failure to sup- 
port, ete., and defense claims he owns nothing, never 
intended the marriage to any more than clear him of 
arrest, and his father owns his time. Is marriage val- 
id? Or can he be held to support her? J. 

Detroit, Mich. 





38. In adopting the common law into this State the 
statute also declared that the doctrine of survivorship 
in leases of joint tenants, shall never be allowed in this 
territory. July 20, 1820. Law passed regulating joint 
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tenancy and tenants in common in Feb. 1825. And 
when was the law passed adopting survivorship in joint 
tenants in this State? Cite authority. 
DANIEL ZOOK. 
Oregon, Mo. 





34. In a written application by A. to become a mem- 
ber of a Mutual Benefit Life Insurance Company, he 
directs that his benefit be paid to his wife and chil- 
dren, naming them. The Insurance Company issues 
policy payable, by its terms, to the wife alone, omit- 
ting any mention of the children. A. accepts the poli- 
cy, knowing that it is payable to the wife only—pays 
all assessments and dies while in good standing. Can 
the Insurance Company, on the ground that other 
beneficiaries were designated in the application, avoid 
paying the entire benefit to the wife? Have the chil- 
dren any interest in the claim, and if so, what is their 
remedy? Cite authorities. W. L. M. 





QUERIES ANSWERED. 


Query No. 4. [21 Cent. L.J., 77]. A post nuptial 
agreement is made by B. in favor of his wife and cer- 
tain real estate conveyed to her pursuant thereto, in 
accordance with § 2504, Revised Stat. Ind. 1881. She 
took possession of the jointure thus provided. Long 
before the husband’s decease she, joining with her 
husband, conveyed the real estate named in the post- 
nuptial conveyance, for value, and the proceeds thus 
realized was usedin common by husband and wife. 
No divorce or separation ever occurred. Husband 
since deceased. Is the post-nuptual provision yet in 
force, and such as to bar the widow from taking under 
the law? Would she be required to treat the provision 
thus made as still in force and elect as to how she will 
take, under the law or under the post-nuptial agree- 
ment? Would the subsequent conveyance by husband 
and wife not be deemed a revocation of ‘the post-nup- 
tial contract? § 2502 id, declares that such jointures 
take effect at the death of the husband. 


Answer. § 2502 merely provides for the time when 
the jointure shall take effect in ‘“‘possession or profit,”’ 
not when it shall take effect as a provision in jointure. 
But we think the sale by husband and wife operated 
merely as a waiver of the jointure provision, and the 
extent to which she is shown to have enjoyed the pro- 
ceeds should be regarded as an advancement. Schouler, 
Hus. & Wife, § 393. It did not operate to bar her elec- 
tion. A. B.C. 





Query 12. [Cent. L. J. 259]. L. was indicted for 
murder; the case against him was one of strong cir- 
cumstantial evidence. After L. was arrested, and 
while confined in jail in a distant county the two most 
important State witnesses were each within a few days 
of each other, shot, but not killed, by some person, or 
persons, who lay in wait for them. On the trial of 
L. the court of original jurisdiction permitted, 
over objection, the State to prove the effort to 
assassinate said two witnesses, and this, too, with no 
other evidence that L. was in any way privy thereto, 
except what may be inferred from facts above stated. 
L. was convicted and has appealed, and will assign for 
error the admission of said evidence. Was the evi- 
dence properly or improperly admitted? State reasons 
and cite authorities. R. H. T. 

Brookhaven, Miss. 


Answer. The admission of the testimony cannot be 
justified on any theory. Until some connection was 
shown between the accused and the third persons, 





their acts could not be used against him. State v. 
Rothschild, 68 Mo. 52; State v. Jaeger, 66 Mo. 173. 
X. Y. Z. 





Query 13. [21 Cent. L. J. 259]. A. buys personal 
property at an execution sale, which he afterwards 
sells to B., whois sued by athird party, who proves 
that the property did not belong to the defendant in 
execution, and was wrongfully seized and sold, and 
judgment is rendered against B. for the property or its 
value. Without satisfying the judgment, B. sues A., 
his vendor, upon an implied warranty of title. Is the 
action maintainable, B. not having been dispossessed, 
nor having paid the judgment? Cite a few authorities. 

Galveston, Tex. s. 

Answer. The question is one of great difficulty. 
The rule seems to be; the implied warranty of title of 
chattels is like a covenant for quiet enjoyment or war- 
ranty of lands, and is not broken until there has been 
an eviction or the equivalent; see Metheny v. Mason, 
73 Mo. 677, where numerous cases are cited and ex- 
amined; Landon v. Toby, 11 fHow. (U. 8S.) 498; Gross 
v. Kierski, 41 Cal. 111; Wansler v. Messler, 29 N. J. L. 
256; Kuimbhaar v. Birch, 83 Pa. St. 426; Jennings v. 
Shelden, 44 Mich. 92; Sargent v. Currier, 49 N. H. 310; 
Harper v. Dotson, 43 Iowa 233. In Grose v. Hennessey, 
13 Allen 389, and Perkins y. Whelan, 116 Mass. 542, the 
rule was denied and it was held that the warranty was 
broken as soon as made anda full recovery could be 
had. fn Birt v. Dewey, 40 N. Y. 285, the precise ques- 
tion was involved and it was held that unless the judg- 
ment against the vendee was executed or satisfied, no 
action would lie on the warranty. In many cases it 
has been held that the judgment against the title of the 
vendor is equivalant to eviction: Jackson v. Hanna, § 
Jones L. (N. C.) 188; Abbott v. Johnson, 19 John. 77. 
See cases first cited. G. D. BAanTz. 

query 14. [21 Cent. L. J. 259]. In 1867 Shelton bor- 
rowed $400 of Willoughby and gave his promissory 
note, and Irish signed the note with Shelton, appar- 
ently as co-principal, but in reality as surety. The 
note has never been paid, but Shelton has made pay- 
ments from time to time, so that as to him the statute 
of limitations has not run. The payments were made 
without {the knowledge or consent of Irish. Action 
against both Shelton and Irish; Irish was allowed to 
show by parol that he signed as surety, and then court 
gave judgment in his favor, on ground that payment 
by Shelton did not bar the statute of limitations as to 
him. Is that good law? RUSSETT. 

St. Paul, Minn. 


Answer. According to weight of authority the evi- 
dence was admissible, provided the payee knew that 
Irish was really surety, though appearing to sign as 
jointmaker. 2 Danl. Neg. Inst. § 13382, 1338a. And 
according to weight of authority part payment by 
principal will take the debt out of the statute of limita- 
tion not only as to him but also as to surety. Ang. 
Lim. § 248; Brandt Sur. &{Guar. §§ 119, 120; Craig v. 
Callaway Co., 12 Mo. 94; Block v. Dorman, 51 Mo. 32. 

DEDIMUS POTESTATEM. 





Query 23. [21 Cent. L. J. 323]. A railroad built 
twenty-five years ago crosses a brook by means of a 
small stone culvert, which ordinarily affords outlet 
sufficient to carry off the rainfall. When the rainfall 
is excessive the waters of the brook cannot escape, 
and, being dammed up, overflow H’s land to his in- 
jury. This has been the state of things for twenty-five 
years, the former owners of H.’s land having never 
taken steps to remedy the evil. H. has owned the 
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farm about three years, having neither known nor 
thought of this water trouble when he purchased. 
Can he recover of the railroad company? Will the fact 
that the incumbrance of the overflow existed when he 
purchased defeat his recovery? The situs isin Ten- 
nessee, where the rule is that “all lands are of neces- 
sity burthened with the servitude of receiving and dis- 
charging all waters which flow down to them from 
lands on a higher level.” ‘This rule embraces rain 
and surface water, as well as running streams;”? and 
“a benefit accruing is an essential element in an ease- 


ment.” Per Turney, J., 11 Lea, 382. 
Answer. The right to unobstructed flow of surface 


water, when recognized, as it is insome States (see 
Heth v. Fond du Lac. 21 Cent. L. J. 182 and note), is, 
like running streams, merely an easement, which may 
be lost or extinguished, as other easements may, by 
adverse user for the period of limitation: 3 Kent. Com. 
442, 448; Ang. Watere. §40, et seg. The question is 
not whether the defendant has acquired the right to 
flood the adjoining land (which perhaps cannot arise 
from an occasional overflow), but whetherthe plaint- 
iff, by lapse of time and adverse use, has lost the 
right to the full easement which the law had given him, 
namely, to have surface water flow unobstructed across 
defendant’s lands. It would seem that the company 
had by means of the culvert limited the flow of this 
surface water, a limitation inconsistent with, and a dis- 
turbance of the prior easement, and being continued 
for more than twenty years the prior easement was 
was lost; the culvert was a permanent obstruction; 
Taylor v. Hampton, 4 McCord 96; Ang. Watere. § 246. 
H.’s ignorance could not restore the easement once 
lost. 4 Kent. Com. 449. aia 








* RECENT PUBLICATIONS. 


Von HOLst’s CONSTITUTIONAL HISTORY OF THE 
UNITED STATES.—A Constitutional and Political 
History of the United States, by Dr. H. Von Holst 
Professor at the University of Freiburg. Translate 
from the German by John J. Lalor. 1852 to 1856. 
Chicago: Callaghan & Co. 1885. 


This installment of Dr. Von Holst’s great work em- 
braces the period from the year 1550 to 1856. The 
first volume reaches from the Compromise of 1850, to 
the Kansas- Nebraska bill of 1854. The second volume 
covers the still more exciting period from the passage 
of the Kansas-Nebraska bill to the election of Presi- 
dent Buchanan. 

We are delighted with the lucid preface of the 
learned author, and we feel profoundly enlightened 
with the following piece of information: ‘‘Seldom has 
the What, that is the Essential, in a process of devel- 
opment in the world’s history and in the life of a great 
civilized people, been so little influenced by what the 
leaders of a political power have done or left alone, as 
in this case. Whatthey did and what they left un- 
done, had the modifying effect only on the How ofthe 
process, and even on that, only in a surprisingly small 
degree, because the leading politicians themselves 
were the necessary product of those actual circum- 
stances.” From this preface we turn eagerly to the 
body of the work to see if we cannot without reading 
the whole from beginning to end, discover “the What, 
that is the Essential,” and also “the How,’’ of the 
learned Doctor’s “‘process.”” It is such a book as any 
industrious book-maker, with a good assortment of 
materials at hand, might write. It is a misnomer to 
call it a constitutional history; it is a rambling, gos- 
sipy account of the great popular movement which re- 
sulted in the civil war and the destruction of slavery, 





written entirely from an anti-slavery standpoint, and 
with a caustic vehemence which could not fail to make 
the survivors of the old Abolition party rub their 
hands with glee, and make the old gray-beards that 
once bought and sold “‘niggroes” feel like taking down 
their shot-guns. 

In his foot-notes he quotes such “authorities” as 
the New York Tribune, Albany Register, Buffalo 
Commercial Advertiser and Congressional Globe. In 
fact, judging by the authorities cited in his foot-notes, 
one would conclude that he had made up a history of 
a popular movement almost entirely from the news- 
papers. He even quotes, as showing the position of the 
Catholic church, the following passage from a paper 
printed in St. Louis in 1851, calledthe Shepherd of the 
Valley: “The church is of necessity intolerant Heresy 
she endures only when she must, but she hates it and 
directs all her energies to its destruction. If the Catho- 
lies ever gain an immense numerical majority, re- 
ligious freedom in this country is at an end. So our 
enemies say. So we believe.”’ He also quotes the fol- 
lowing from a work called “The Political Text-book,” 
written by one Cluskey: “You ask if he, the Pope, 
were Lord in the land, and you were in the minority, 
if not in number, yet in power, what would he do to 
you? That, we say, would depend entirely upon cir- 
cumstances. If it would benefit the cause of Catholic- 
ism, he would tolerate you. If expedient, he would 
imprison you, banish you, fine you, possibly hang you; 
but be sure of one thing, he would never tolerate you 
for the sake of the ‘glorious principles’ of civil and re- 
ligious liberty.”” These and other like passages the 
learned doctor justly characterizes as ‘provocations.’ 
This wasin 1851. Changes have taken place since then. 
The editor of the Shepherd of the Valley,thenan arden 
young convert, has since become a distinguished jur- 
ist, honored by all men, Protestants as well as Catho- 
lies; and the Pope himself, from the habit of suffering 
persecution, has possibly learned to be more tolerant 
than his predecessor of that day may have been. At 
all events, he will never more while history lasts get 
such temporal power in any country as will enable him 
to “banish,” “fine,” “imprison,” or “hang” those who 
may have the temerity to dispute his infallible judg- 
ment in matters of faith. 

Let us dismiss these rambling thoughts, and say that 
this work, while scarcely deserving the name of histo- 
ry—while not even being a well condensed narrative— 
is nevertheless replete with interest. It is perhaps as 
good as Greeley’s “Great American Conflict,” and just 
about as impartial in its conclusions. It is superior as 
a literary performance to Benton’s “Thirty Years in 
the Senate,” but not at all equal to Mr. Blaine’s 
“Twenty Years in Congress.’”’ Nevertheless, it is re- 
plete with interest at every paragraph and at every 
turn; and whether the reader agrees or disagrees with 
the views it sets forth, or approves or disapproves of 
the strong partisan bias with which it is written, he 
will not get tired of reading it. 

Happy is the man who bas time to read such a book 
from beginning to end; miserable is the over-worked 
editor or lawyer who has not. 





FLANDERS’ CONSTITUTION OF THE UNITED STATES. 
—An Exposition of the Constitution of the United 
States. By Henry Flanders. Fourth edition, re- 
vised. Philadelphia: T. & J. W. Johnson & Co. 
1885. 

This work is not intended for the professional read- 
er, but simply for the instruction of youth. It con- 
tains the Constitution, followed by a very fair com- 
mentary on its different provisions; to which is added 
an appendix embracing the Declaration of Indepen- 
dence, the Articles of Confederation, and Washington’s 
Farewell Address. 
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THE RIGHT TO Hiss.—The question of the right of 
hissing at theatres has recently been tried in France, 
and the magistrate has given his decision in favor of 
the hisser. The offence was committed by M. X., at 
the Casino at Lyons, when he challenged the favorable 
reception of a singer by the claque, and in consequence 
of his demonstration was taken to the station and 
charged with disobedience to the orders of the theatre 
police. M.X. defended himself, contending that in 
hissing a certain song he had exercised an incontesta- 
ble right. The contention was upheld by the juge de 
paix, who discharged the accused, relying upon the 
decision of a superior court, which was to the effect 
that the member of an audience had as much right to 
openly express his disapprobation of a performance as 
others had to mainifest their approval.—Ez. 


WELL MEANT, BUT UNSOUND.—Gen. Mile’s recom- 
mendation that private soldiers be discharged, after 
five years’ service, with the rank of second lieutenant 
is doubtless well meant, but it will scarcely serve to 
encourage recruiting. No really ambitious young man 
will consent to dodge Indians five years to earn the 
title of lieutenant when he can become a major or a 
colonel by studying law at home for six months.— 
Charleston News and Courier. 


“LOCK ’IM UP, MI LORD.”’—It is related in The 
Philadelphia Press that once the Earl of Shaftesbury 
lost his watch while walking in the New Cut, an un- 
pleasant neighborhood infested with vile characters. 
He advertised his loss, as he valued the trinket for 
certain associations. Within twenty-four hours his 
household was aroused by a violent ring and knock at 
the street door, and the wheels of a vehicle were heard 
rapidly disappearing in the distance. On opening the 
front door a sack was found filled with something that 
moved. On investigating the sack, a boy of the Artful 
Dodger class was found, bound hand and foot and 
gagged. Round his neck was the missing watch, and 
underneath was a placard with the words: “Lock ’im 
up, mi lord,he’s a disgrace to ourn perfession, he order 
known as how yer lordship was free of the wud; giv’ 
im five years ’ard. Yer Friends.”? The Earl did not 
take the advice of “‘his friends.” He reformed the 
Artful Dodger, and eventually he became a light of the 
London Shoeblack brigade. 


A WoMmAN ENTERS THE YALE Law SCHOOL.— 
[New Haven, Conn., October 1.]—Miss Alice B. Jor- 
dine, of Coldwater, Mich., a graduate of the academic 
and law departments of the University of Michigan, 
entered Yale law school to-day. She is the first lady 
ever entered in any department of Yale outside of the 
art school.—Press Dispatch. 


LORD ELLENBOROUGH’s WIG.—Once upon a time 
the learned wig of an English Chief Justice got lost on 
circuit. Lord Ellenborough on one occasion took La- 
dy Ellenborough with him on circuit, on express con- 
dition that the carriage was not to beencumbered with 
bandboxes, and as bad luck would have it—no doubt 
in just punishment of his lordship’s masculine inap- 
preciation of those receptacles—the great judge hap- 
pened to strike his foot against something in the car- 
riage, which he at once divined to be a bandbox, and 
instantly pitched out of the window. Sternly com- 
manding the coachman to drive on, his lordship pre- 
vented well-meant attempts to recover the flying band- 
box, which subsided ignominiously into the ditch by 
the roadside. The county town reached, Lord Ellen- 





borough proceeded to array himself for the bench. 
‘Now, where’s my wig? where is my wig?’ he de- 
manded.—Pump Court. 


A SENSIBLE ANSWER.—A Capital story has just been 
raked up concerning the late Mr. Justice Maule, and 
those who are now agitating avout children and oath- 
taking in courts of justice should study its wisdom. 
At atrial over which Mr. Justice Maule presided 
great doubt was expressed as to whether a little girl 
who had been called as a witness knew about the na- 
ture of an oath. To silence controversy the judge 
asked the child if she know where she would go to if 
she told a lie. The witness meekly replied, ‘‘No, sir.” 
To which the judge added, “‘A very sensible answer. 
Neither do I know where you will go to. You may 
swear the witness.””— Whitehall Review, London. 


THE ALBANY MAN ON Fossit Law.—The Albany 
Law Journal thus speaks, talking of the proceedings 
of the American Bar Association: ““Mr. Parker aptly 
spoke of the common law as ‘fossilized in our institu- 
tions.’ Thatisjustit. Let us put these fossils into 
the museum of the Yellowstone Common Law Plead- 
ing Park, and appoint to guard them all these eminent 
gentlemen who have grown gray and rich by pro- 
nouncing the common law oracles, and are afraid that 
law is to be made certain, swift and cheap. But so it 
is, gentlemen, and don’t you forget it. This ghost 
will not down. Fifty-five millions of people have 
grown tired of being ground and palavered over by 
seventy thousand lawyers (of whom we were one for 
twenty-two years), and they are going to have a 
change.” ; 


THE MARRIED WOMEN’S PROPERTY ACT. 


Every married woman now 
Can get hold and dispose of 
Every kind of property ° 
That anybody knows of. 
Can give by either deed or will, 
As tho’ she were unmarried; 
Hindered by no husband, nor 
By any trustee harried. 


She can contract and always bind 
With every facility 

Herself and separate estate 
“In equal liability. 


So she can sue and sued be, 

In contract and in tort, sir; 
You need not join her husband, 
As heretofore you ought, sir. 

And any damages or costs 
She haply may recover 
Are all her own, and not her mate’s, 
However much he love her. 
And any damages and costs 
Against her found whatever, 
Her separate estate shall pay, 
And her dear husband never. 


So every contract shall be deemed 
Her separate property binding, 
Unless the contrary be shown 
In judge or jury’s finding. 
Not onl? that which at the time 
Of contract she possesses; 
But also all that she may get 
Or gain as time progresses. 
And if she carry on a trade 
Apart from lord and master, 
She always may be bankrupt made, 
Just like a man—(but faster!) 


—Journal of Jurisprudence (Edinburgh). 





